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ment; it ought not to be, because the more you charge for 
the stumpage, the greater you make the price of the timber 
itself to the ultimate consumer. There should be, however, 
some charge to cover the expense of administration, and of the 
charge that is made, the bulk of it should be turned over to 
the States in which the timber exists to supply the place of 
the taxes which would be imposed upon the land if it were in 
private ownership. 

So also with reference to oil and coal, we should either 
classify these lands and then reserve them; permit their de­
Telopment under liberal law~ providing for a royalty system, or 
else we should provide for the entry of the entire surface for 
agricultm'al or grazing purposes, reserving to the Government 
any future discoverie of coal or oil or phosphate. The latter is 
what the Go-rernment of Canada has done under the inspiration 
of this conservation moyement; and yet · some of our western 
friends say, " Oh, no; when you grant a homestead you must 
grant title from the heayens aboYe to the center of the earth 
below," losing sight of the fact that whilst they insist we are 
dri ying the settlers to Canada, those settlers are there gladly 
accepting homesteads that give title neither to the roof of 
heaven nor to the depths below, but which giYe title only to the 
surface for agriculture, the mineral, the timber, and the water 
power locations being reserved. 

Then there is another element, that of water power. We all 
know thnt hydroelectric power is entering more into the daily 
life of our people than any other element; we know the tendency 
toward its monopolistic control; we know that a great movement 
is now projected which will involve the utilization of our rivers 
for e\ery purpose, including tributaries and source streams, and 
that this comprehensive plan involves not only the improvement 
of rivers for navigation, but for every useful purpose under a 
system of cooperation between the Nation and tl:\e States, under 
which each of them will do its work and pay its proportion of 
the cost that belongs to its jurisdiction. 

Now, what is suggested under this conservation movement? 
Simply that the water-power sites should not go with the grant; 
that, wlrilst a man may make an agricultural enh·y which covers 
a power site, yet the title to that power site, if it is hereafter 
developed to be useful as such, shall not pass. The law can 
be shaped in such a way as to give the owner of that property, 
the entryman, proper compensation for his improvements. It 
is not the purpo e of the conservation movement to wrong any 
man, to wrong the entryman who has made an agricultural 
enh·y upon a water-power site, but simply to prevent him from 
holding up the country, holding up the community, and wrong­
ing the people at large. 

I do not pretend to say what law should be passed upon 
the e questions. Time does not permit; but it seems to me that 
the rational way to proceed is for the Members from the West 
to confer together, appoint a committee, adjust this question, and 
present it to Congress for its approval. I assume that the 
Members from the West are not opposed to a wise conservation 
policy; that if they do object to a reservation to the Nation, 
they will not object to a reservation to their respective States; 
and, if it is necessary, we can so shape these laws as to make 
the reservation of the water power, the coal, and the oil run 
to the States in which these natural resources are located, 
instead of to the Nation. I assume that any rational conserva­
tionist in the counh·y will be satisfied if such natural resources 
are reserved to the public rather than granted to monopolistic 
corporations. 

The Senator from Idaho [1\Ir. BORAH] has referred to the fact 
that the homestead bill is in conference. It is in conference 
under an understanding in the House of Representatives when 
it went to conference that · the question of the reservation of 
minerals, water power, and timber should be considered. We 
have been considering them. and as they involve almost the 
entire conservation question necessarily a good deal of time has 
been taken up. 

I will say for the Secretary of the Interior that, whilst he is 
not as familiar, perhaps, with the West as are many of us, I am 
convinced that his desire is the real advance~ent and develop­
ment of the West. He is desirous of doing away with the army 
of special agents who are now called upon under existing law to 
classify the public lands, to determine what is coal, what is 
water power, and what is oil land, a process that will necessa­
rily take a great deal of time and that inyolves vexation to the 
settler. He would like to save vexation upon this subject by 
adopting the Canadian law, which is held up to our approval 
here, and he says that if that is adopted and grants of home­
steads are made simply to the surface, reserving the mineral 
below and the timber and the water power, as the Canadian 
law does, then settlement upon the land will be comparatively 
easy, the army of special agents will be dismissed, and settle-

ment can go on with the absolute assurance that the future 
discovery of water-power sites or coal or oil will be in the in­
terest of all the people, rather than in favor of special interests. 

I hope that we shall come to some conclusion within a short 
time, but we shall come to no satisfactory conclusion until the 
men of the West meet together, as they did upon the irrigation 
question, and present a solution of this entire subject. 

l\Ir. BURNHAM. I move that the Senate adjourn. 
The motion was agreed to; and (at 5 o'clock and 35 minutes 

p. m.) the Senate adjourned until to-morrow, Wednesday, ~fay 
15, 1912, at 12 o'clock meridian. 

HOUSE OF REPRESENTATIVES. 
TUESDAY, llf ay 14, 191'2. 

The House met at 1.1 o'clock a. m. 
The Chaplain, Rev. Henry N. Couden, D. D., offered the fol-

lowing prayer : . 
Our Father in heaven cleanse us, we beseech Thee, from all 

unrighteou::;ness, and :fill our hearts with the Christ spirit, 
that we may think clearly, speak wisely, and act nobly in all 
the duties pertaining to the hour. For Thine is the kingdom 
and the power and the glory forever. .Amen. 

The Journal of the proceedings of yesterday was read and 
approved. 

. APPEAL FROM DEPARTMENT REGULATIONS OF PUBLIC DOMAIN. 

l\fr. RAKER l\fr. Speaker, I ask unanimous consent to ad­
dress the House for half a minute. 

The SPEAKER. The gentleman from California asks unani­
mous consent to address the House for half a minute. Is there 
objection? [After a pause.] The Chair hears none. 

l\fr. RAKER. l\Ir. Speaker, I desire to insert in the RECORD a 
speech delivered before the public lands convention held at 
Denver Colo., September 28 to October 3, 1911, on the right of 
appeal to the courts from the decisions of the department in 
relation to the public domain, namely, "The demand for access 
to the courts upon all questions arising from department regu­
lations pertaining to the public domain." 

l\lr. BARTLETT. Is it a speech by the gentleman himself? 
l\fr. RAKER. No. 
l\lr. BARTLETT. Whose. speech is it? 
l\lr. RAKER. It is a speech delivered at Denver by Mr. Lane. 
The SPEAKER. Of the Interstate Commerce Commission? 
Mr. RAKER. No; l\1r. E. A. Lane, of California. 
Mr. BARTLETT. Mr. Speaker, I am not going to object, but 

I want to say that it occurs to me that printing speeches in the 
RECORD indiscriminately for distribution has been carried to an 
extreme degree. There has been considerable criticism of it 
in the public press, and I fear justly so. The printing of in­
discriminate speeches of gentlemen much distinguished, and 
others not quite so distinguished, for the purpose of using the 
franking privilege to distribute the speeches is a practice not to 
be encouraged. I am not going to object to my friend's request 
this time, but I think that hereafter, unless it is a very im­
portant matter, and is a speech from some very prominent 
Member of either House, or some man who has occupied some 
distinguished position to whom attention has been attracted, 
that I shall object. 

The SPEAKER. Is there objection? [After a pause.] The 
Chair hears none. 

The following is the speech referred to : 
[Speech of Mr. El A. Lane, of California, at the Public Lands Conven­

tion, at Denver, Colo., Sept. 28 to Oct. 3, 1911.J 
THE DEM.A.:ND FOR ACCESS TO THE COURTS UPO:N ALL QUESTIO:NS .A.RISI;:\G 

FRO.ll DEPARTME!'l'T REGULATIONS PERTAINING TO THE P UBLIC DOM .A.I. • 

"l\1r. Chairman, delegates, ladies, and gentlemen: Elbert 
Hubbard, in speaking of the legal p,rofessiou, has said that one­
half of the lawyers are hanging onto the coat tails of the 
business community, while the other half are throwing banana 
peelings under the wheels of progress. Martin Luther, speak­
ing on the same topic, said : 

" Lawyers commonly dispute about words. They alter the facts and 
fail to go to the bottom of them that the truth may be discovered. 
They take the money of the poor and with their tongues thrash out 
both their pockets and their purses. They make poor Christians, and 
few of them shall be saved. 

"According, therefore, to generally accepted authority, an­
cient as well as modern, this present subject of demand for ac­
cess to the courts in public-land cases would be deemed of Yery 
little importance by the people at large or by this convention if 
it affected only the welfare of the lawyers. As a measure for 
the conservation of litigation, undoubtedly, it would not be 
popular. However, this subject is not one for the conservation 
of litigation. It is a subject which affects vitally the welfare 
of the homestead claimant, of the irrigator, of .the miner ~n.Q. 
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prospector, of the right-of-way applicant, of the grazer, and of 
every settler on or near public lands or public reservations. 

"In looking Ol'er the list of subjects to be discussed a.t this 
com-ention, it occurred to me immediately that this present sub­
ject of demand for access to the courts in public-land matters 
is one upon which an possible factions should be practically 
unanimous ; there should be n-0 conilict nor any division along 
the lines of so-called conservation or anticonservation. To 
open the courts of justice to individual suitors who consider 
themselves to be adl'ersely affected or illegally damaged by 
some decision, or by the enforcement of some rule or regulation, 
in public-land cases can not in any respect be considered a step 
antagonistic to any governmental policy. It can no more be 
considered a step ago.inst the Forest Service, or against the 
policy of reserving or leasing mineral lands and water-power 
sites, than could the allowance of access to the courts in cus­
toms cases be considered as a step in favor of free trade. 
Whatever Gol'ernment policy may be adopted touching the public 
lands, surely all of us can agree upon the fundamental princi­
ple that that policy must be a legal one, in harmony with the 
Constitution and authorized by Congress. It is by this legal 
sanction that the protective tariff raws were established, and 
no one is in any way apprehensive that the Government's policy 
in that direction will be jeopardized or defeated because a 
means has been provided by which disputes in customs cases 
may be adjudicated. 

"There mny · be some few indhiduals, of warped or distorted 
mentality or of disposition incompatible with free constitutional 
government, who have no confidence in human integrity, no faith 
in or respect for the courts, and no patience with any legal re­
straints or limitations which happen to run contrary to their 
own individual idens of propriety or public policy. But such 
individuals are not conservatonists; they are anarchists. They 
are not accounted de irable citizens any more by the most en­
thusiastic beliel'ers in Government ownership and control than 
by the advocates of local State control over the public lands. It 
is not due to people of that peculiar stamp of immorality, but 
entirely owing to their successful submersion, that our form of 
government now exi ts and that courts of justice have been es­
tablished. Certainly it is not to such individuals that any word 
here spoken is. addressed. Courts of justice, and particularly 
the courts of our own country, have been found to be the most 
faithful friends and firmest protectors of individuals and their 
rights and privileges, but they have also with equal firmness 
protected and upheld regularity, stability, and efficiency in the 
lawful administration of government functions. 

"I think that no one will deny that the present status of the 
law with reference to land claimants who seek access to the 
courts, o.r who are hnled into court as defendants and opposed 
by Government officers, is indefensible. The doors of the courts, 
so far as concern any practical means of access or measure of 
protection, are securely barred against public-land claimants. 
For the purpose of illustrating the illogical and unjustifiable 
extreme to which the rule has been extended, I wish to cite a 
case which came under my personal observation while I was 
district law officer of the Federal Forest Service at San Fran­
cisco. I desire first to state, howeTer, that this case is not cited 
in criticism of the Forest Service. Under the law and the 
decisions of the courts, the Government officials had the defend­
ant entirely under their personal power. By their personal 
clemency and leniency, but not by the law, he was protected. 

"The case to which I refer was one of a suit by the Govern­
ment against 1\Ir. Harold T. Power, a resident of California, who 
is >ery well and favorably known; not a multimillionaire nor a 
timber baron. Ile had purchased in good faith from the Central 
Pacific Railroad Co. a quarter section-160 acres-of suneyed 
timberland. No patent to the land had been issned or even 
sought, because, under the terms of the railroad company's 
grant, Mr. Power's title to the land, even without patent, was 
absolute and complete, legally as well as equitably, provided 
only that the land was in fact nonmineral in character. In 
other words, the railroad company's legal title to all nonmineral 
land within its de cribed area had become perfect and complete 
as a present grant from the Government immediately upon legal 
identification by surrey, regardless of and independent of any 
action to be taken by the officials of the Land Department. This 
was conceded by the Go\ernment itself under the terms of the 
net of Congress. On the other hand, if the land was in fact 
mineral in character, it still belonged to fue Government. 

"The public-land surveyo1·s in running the section and town­
ship lines had reported generally that this and other surround­
ing land was mineral, while a geologist of the Geological Sur­
vey, after a careful examination of the particul;ir tract in 
question, had reported it nonmineral. The Government, how­
ever, filed suit against Mr. Power for some $2,000 for having 

cut timber on this land. In answer to the Government suit, he 
alleged that he had purchased the land, and offered to prove 
that the land was in fact nonmineral, and that therefore he 
had perfect title and was the legal owner of the timber. The 
court, however, sustained the Gov-ernment's demurrer to Mr. 
Power's answer, and decided that, even though the land was 
in fact nonmineral, nevertheless the court could not allow the 
defendant to prove that fact. Mr. Power had been haled into 
court at the suit of the Government. His one possible defense 
lay in his proving that the land was nonmineral in character. 
With this proof he could legally .establish his title; without 
it he mUBt pay to the Government $2,000 for timber · cut by, 
him from his own land. Nevertheless, the court decided that 
it was powerless to afford him any relief. The court held that 
the Secretary of the interior, and the Secretary of the Inte­
rior alone, not the courts, possessed jurisdiction to hear and 
determine the evidence offered. 

" This decision, unreasonable and unjust as it was, was 
strictly in accord with the law. It was so obvious, however, 
that the defendant was denied any opportunity for a fair hear­
ing or for just relief that the officials of the Forest Ser-vice 
refused to proceed further with their prosecution. Neverthe­
less it was entirely possible under the law for them, simply 
because they were Government officials, to carry the case to 
judgment and to collect from 1\Ir. Power $2,000, denying· him 
meanwhile any opportunity of presenting before the court the 
very evidence necessary to his defense. 

" The deciBion of the court in this Harold T. Power case 
was not only in accord with, but is also a very good illustra­
tion of, the present status of the law. And, strangely enough, 
this remarkable denial of access to the courts and of the pro-­
tection of the courts to public-land claimants is not the re ult 
of any specific legislation. Congress has merely failed :rnd 
neglected to legislate either one way or the other, and under 
this total lack of legislative direction the courts have, by their 
decisions, gradually reversed their former rules of practice. 
Formerly, under the deci ions of the Supreme Court, the dis­
trict court at San Francisco could not have denied to i\lr. 
Power the opportunity which he asked to present evidence for 
the protection of his title against the suit of the Government 
officers. In two cases decided by the United States Supreme 
Court, one in 1870 and one in 1887, that court expressly held 
that the local courts should receive and consider and pass 
upon the evidence offered by public-land claimants in support 
of their title. By reason of the Similarity, both in princi111es 
of lnw and in the nature of their facts, these two cases, Al­
though admitting of slight legal distinctions, are very clo ely 
analogous to the Harold T. Power case. In the e two instances 
the grantee was a State instead of a railroad corporation, but, 
like the grant to the railroad corporation, the grant to the 
State took effect and vested legal title in the grantee in ad­
\ance of and regardless of any official action by the Land 
Department. . 

" In the first of these two cases-the case of Railroad Co. v. 
Smith (76 U. S., 94)-the court said: 

" The right of the State did not depend upon his [the Se<:retary of the 
Interior] action, but on the act of Con"'ress. • • • As that offi­
cer had no satisfactory evidence under his control • • • he must 
rely, as he did in many cases, on witnesses whose per onal know.ledge 
enabled them to report as to the character of the tracts clarmed. 
• • • Why should not the same kip.d of. testi_mon;y:,, subject to cr?SS­
exa.mination, be competent when the issue is raised m a court of JUS­
tlce? • • • We are of opinion that the State court did not err in 
that [the admission of verbal testimony]. 

"This case, you will notice, not only held that the courts of 
justice had jurisdiction to receive and pass upon evidence, but 
gave cogent reasons upholding the propriety and duty of the 
courts in this regard. 

''In the other case-Wright v. Roseberry (121 U. S., 488)­
the Suprell).e Court said : 

"For the error in holding that the certificate of the commissioner 
was necessary to pass the title of the demanded premises to the State 
the case must go back for a new trial, when the parties will be at 

. liberty to show whether or not the lands in controversy were in fact 
swamp and overflowed • • *· If they are proved to have been 
such • * • they were not afterwards subject to preemption by 
settlers. 

"You will notice that in this last case, under the express 
direction of the United Stutes Supreme Court, the parties were 
given liberty to introduce evidence in the lower court. The con­
trast between these two earlier cases and the recently decided 
Power case shows an obvious reversal of policy and of practice 
by the courts. This change, us abo\e stated, has not been due 
to any action, but rather to inertia and inaction on the part of 
Congress. 

"As showing, however, that such change adverse to· public­
Iand claimants has been definitely adopted by the United States 
Supreme Court, I wish to quote from the recent case of the 

t 

' 



1912. CONGRESSI-ONAL RECORD-HOUSE. 6405' 
Riverside Oil Co. v. former Secretary of the Interior Hitchcock, 
reported in volume 190, United States Reports, page 316. The 
court said: 

u * • * The hea.d of an executive department * * • must 
exercise his judgment in expounding the laws and resolution of Con­
gress under which he is from time to time required to act. 

• '-" • * Whether he decided right or wrong is not the question. 
Having jurisdiction to decide at all, he had necessarily jurisdiction, 
and it was his duty to decide ill! he thought the law was, and the courts 

"' have no powet· whatever under those cii;cumstances to review his deter-
. mination by mandamus or injunction. * * * Nor does the fact 

that no writ of error will lie in such a case by which to review the 
judgment of the Secretary furnish any foundatiQn for the claim that 
mandamus may therefore be a waTded. The responsibility as well as 
the power rests with the Secretary, uncontrolled by the courts. 

"It is interesting to note that at the date of this decision the 
statutory powers and duties of the· Secretary of the Interior in 
public-land matters were identically the same as at the date of 
the decision in the case of Wright v. RosebeiTy, _prenously re­
fei'red to, in · which the Supreme Court expre~sly directed that 
evidence should be introduced before, and the facts there deter­
mined by, tile trial court. 

" Of course, these few cases here cited do not cover every de­
tail nor eYery point of technical distinction that might be called 
to attention in a court of law. There are, however, a great 
number -0f cases which raise and dispose of almost every con­
ceivable point that could be suggested in the interest of any 
publi!'.!-land claimant, and the Supreme Court has resolved 
practically all of them in such a. way as to bar the public-land 
claimant from access to comts. There are, it is true, three 
classes of exceptions to the rule, but these. afford only limited 
and . qualified relief. They are found, first, in mineral-land 
cases; second, where the claimant is defendant; and, third, 
where the land has been patented. . 

invoked. It furthermore never did afford any relief, nor is 
there any other remedy · available in cases where the claimant 
is directly opposed by the Government officers. .As a matter 
of natural consequence, unavoidable under the present system, 
it may be added also that the greater number of instances of 
injustice and hardship of late years hate occuned where claim­
ants hlt.ve been opposed by Government officials. It certainly 
can not fail to impress any impartial mind as being indeed most 
remarkable that in those particular cases where a claimant's 
-asserted rights are considered by the executive department to 
be adverse to the inteTests of some o:Q..e of its own projects or 
policies or bureaus, that in such cases, of all others, the claim­
ant must be left entirely in the hands of that department, 
without the least possibility of any appeal or review elsewhere. 
Impartial judgment is humanly impossible where adversary 
and judge are one, no matter what may be the conscientious 
piety of that one. 

"That the present system of absolute and uncontrolled ex­
ecutive power over public-land matters is indefensible in prin­
ciple I think no one will deny. It is not necessary to cite 
Montesquieu's "Spirit of the Laws" or Alexander Hamilton's 
"Federalist Essays" or other authority; we all lmow that it 
is fundamentally un-American and contrary to evei·y principle 
of our form of government to close the courts against relief or 
redress for violations of valuable legal rights. Two or three 
sentences may well be quoted, however, from the famous case 
of Marbury against Secretary of State James Madison, which 
was recep.tly referred to by President Taft as one of the corner­
stones of -0ur Government. That case involved the violation 
of an indtvidual citizen's property rights by the Secretary of a 
department. It is the oldest and strongest precedent in support 
of the protecti~ of the individual against illegal executive ac­
tion. The court said : "First, under the mining laws, section 2326 of the United 

States Revised Statutes has for many years permitted free 
access to the Courts lil. cases of pri,..ate adverse claims. Dis- "The very essence of civil liberty certainly consists in the right of 

• every individual to claim the protection· of the laws whenever he 
putes have been settled, the scope and effect of the mining laws receives an injury. One of the first duties of the Government is to 
d t · ed d · te ty · hts d t 1 t cted afford that protection. . e ernnn , an priva proper rig a equa e Y pro e · '' It is emphatically the province and duty of the judicial department 
Unfortunately there is no similar provision for agricultural to say what the law is. 
claimants, or ~overing contests and adverse recommendations " It is a general and indisputable rule that where there is a legal 
by Government officfals against any character of claims. · right there is also a legal remedy by suit, or action at law, whenever 

" The second means of access to the courts i·eferred to is by that right is invaded. 
the claimant being haled into court at the suit of the Govei'Il- " The principle, there so forcibly announced, of assurance to 
ment. As seen in the Harold T. Power case (which was the individual citizens of the willing protection of the courts should 
first case I referred to), even then the claimant may be de- effectively operate in public-land cases above all others. It 
fenseless. In some few cases, involving rights of way and .has always seemed to me that, of all citizens in civil W:e who 
grazing regulations, the claimant has been brought into -court are entitled to the full benefit of every safeguard and protec­
upon the Govei·nment's suit for injunction. This remedy is not tion the law can offer, the one first in order should be the 
adequate, nor is it practicable except in comparatively rare public-land claimant in his assertion of claim to the meager 
instances. property rights he may obtain. He may in some instances have 

" The third exception mentioned is in agricultural-land cases. prospered and spread himself as did the wicked man referred 
A claimant who has been illegally deprived of his land by to in the Psalms; but, as a rule, his has been and to-day is a 
wrongful action of the land officers has the privilege of waiting hard lot, with struggle and hardship and with very little reward 
until the land has been patented to some other pei·son, and then except the satisfaction of having sown where others shall reap. 
file a suit in equity against that person to have him declared The pioneer in the larger business enterprises upon the public 
trustee of the land. There are many cases of this character in lands does not stand under the same halo of peculiar sympa­
the books. A. typical one is that of Ard v. Brandon, 156 U. S., thetic personal interest as does the individual settler, but at the 
537, where the court said: same time his enterprise and courage and initiative are far 

"Re [the plaintiff in the suit] did all that was in his power in the above the ordinary in public value. Certainly be does not 
first instance to secure the land as his homestead. That he failed was merit any denial of common justice or to have closed against 
not his fault ; it came through the wrongful action of one of the officers him the le2'al protection commonly accorded to the pawnbroker 
of the Government. * "' * Here a rightful application was wrong- ~ 
fully rejected. * * * · and the loan shark. 

"And again: "No impelling cause or sound reason ever has been given 
"Such wrongful reje<!tion did not operate to deprive the defendant fo.r the present denial of judicial relief. The only justifica­

of his equitable rights. * (I "' If he does all that the statute pre- . tion ever suggested by the courts for closing their doors to the 
scribes as the condition of acquiring rights, the law protects him in public-land claimant is that the land department has been 
those rights. constituted a special tribunal with judicial functions for his 

"The l~'""Uage in that case declaring the rule of adequate protection. That does not seem to justify the present complete 
protection sounds reassuring. No suit in such cases can, how- denial of the courts to land claimants, because, as we have 
e-ver, be instituted until the Government hns parted with its already seen, that department was not considered to be so 
title. Ten, twenty, and thirty years ago it was the policy of the sacredly judicial in 1887, when the case of Wright v . Rose­
\Land Department to patent the public lands as speedily as pos- berry was decided. The courts afforded at least a more liberal 
sible, and there were, practically speaking, no Government con- measure of relief at that time, and no legislation has been 
tests and no reserved or withdrawn areas. Even then this enacted since then requiring any change in the practice of the 
partial remedy was littie better than a denial of justice, since courts. 
a rightful claimant could be, and many times was, illegally de- " Furthermore, there exists now much keener necessity for 
prived of the use and possession of his land, and forced to wait· liberal access to the courts in land cases than ever before. In 
5 or perhaps 10 years, until his ad-versary had secured Gov- former years the Land Department maintained a far more judi­
ernment patent, before he could even begin the necessarily cial attitude than it does at the present time. Peculiarly 
expensive and cumbersome litigation. At the present time, enough, during the very period while the doors of the courts 
moreover, the policy of the Government to make withdrawals ha\e been closing tighter and tighter against land claimants, 
and resern1tions has placed from one-fourth to three-fifths of influences ha.Ye been at work causing the Land Department to 
the total area of many public-land States permanently, or for become less and less judi.cial and more and more distinctly 
an indefinite period, beyond the possibility of being patented, executive in its attitude and adminish·ation. As previously 
and this remedy, unsatisfactory as it always was, is therefore mentioned, we know that in former decades the controlling 
now to that extent not available. In fact, this remedy is now policy of the Land Department was to patent the public lands as 
generally recognized as of no prnctical value and is seldom rapidly as possible. There were few contests instituted by the 
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Government officers and practically no reserved or withdrawn 
are!ls. At that · time the chief function of the officers of the 

·department was to sit in judgment upon conflicting private 
claims concerning which they had cause to feel only the desire 
and promptings of an impartial and wholly dispassionate judge. 
The sense of purely judicial obligation and duty was, naturally 
enough, de-reloped and fostered among them by the fact that 
these clas es of cases predominated in their work, -and the pre­
vailing attitude of the department was therefore conscientiously 
judicial. To this situation it was due no doubt, in a large de­
gree, that eren in those cases where there was no private contest 
and the issues involved were solely between the Government 
and the private applicant, the officials at that time were, as a 
general rule, more keenly sensitive to the binding obligation 
resting upon the judge to determine impartially whether the 
applicant had or had not complied with the Jaw and become en­
titled legally to the property or legal rights applied. for. There 
was not then, as, unfortunately, there is at the present time, a 
general disposition among the departmental subordinates to 
adopt the now current sophistry which argues that the depart­
ment, if in its own opinion the public good will be subserved 
thereby, may reject private claims, even though the applicant 
has admittedly done 'all that the statute prescribes as the con­
dition for acquiring' the rights sought. In former years gen­
eral recognition and respect was willingly accorded to the 
language which the Supreme Court used in the case of Frisbi.e 
v. Whitney (76 U. S., 008) that the land officers have no legal 
authority to refuse 'right , however fuchoate, which ~re pro­
tected by laws still in existence,' and to the declaration of the 
Supreme Court in the ca e of Cornelius v. Kessel (128 U. S., 
456), which says, concerning the Land Department, that its-
" power of supervision and correction is not an unlimited or an arbi­
trary power. It can be exerted only when the entry was made upon 
false testimony or without authority of law. It can not be exercised so 
as to deprive a person of land lawfully entered. 

" In considering the greater need of access to the courts now 
than in former years it should also be remembered that the for­
est reservations now cover nearly 200,000,000 acres and that 
within this tremendous domain are property rights and private 
claims equal in number and in importance to the total private 
property in some of the States. The Forest Service has practi­
cally no establi hed system of notice or for giving opportunity 
for hearings and maintains no regularity or judicial character 
to its proceedings in adjudicating private rights. In most in­
stances it acts ex parte upon reports and information kept 
strictly confidential in its own files. It is at the · present time 
administering a large number of important land laws and an 
accumulated ma s of departmental regulations under which 
prirnte rights and property claims are determined (you can not 
say adjudicated) in the cheerful and summary tllld unceremoni­
ous manner of a black negro mammy spanking her many pick­
aninnies on a busy wash day. I say that not because I am 
hostile to the Forest Service, for I am not; but it is true. And 
it is unfortunate also for the Forest Service itself that it is 
true. This is a serious matter. And we must bear in mind 
that this bureau now acts within its own sphere with the same 
power of final and uncontrolled adjudication of private rights 
as does the Land Department. 

"Another circumstance increasing the present need for access 
to the courts is the fact that the number of statutes and depart­
mental regulations thereunder has increased. The executive 
officials are now confronted by a bewildering legal tangle of 
Jaws and regulations, many of them inconsistent with each 
other and some of them inconsistent in their own terms. Other 
statutes are fragmentary or antiquated. The situation is a 
difficult and embarrassing one even for administration. For 
judicial interpretation and construction we should certainly 
h::ixe access to a court or courts of recognized standing. 

" It might be well to consider a very few of the circumstances 
attooding the adrninistration of the executive departments, from 
who e decisions the public-land clairnant now has no appeal or 
pos ibility of relief. I think that no thoughtful student of the 
i1rinciples and hi torical development of our institutions will 
deny that the di tinctive characteristic of executive bureaus and 
departments should properly be vigorous activity along the lines 
of their own · selected or adopted policies. These policies will 
change from time to time with changing administrations and 
political variations. Even under the most complete system of 
ivil service the changing of Secretaries and of policies will 

bring about all-pervading changes in attitude throughout the 
department. Civil service may limit the freedom of but it can 
by no means prevent the exercise of influence by the Secretary 
over his subordinates. Even though he encourages personal 
independence, the Secretary's influence is and always will be 
contro11ing. 

"The Secretary and those in authority under him always have 
free power of promotion and demotion, and of transfer from 
certain positions to other positions, and of change from certain 
duties to others more or le s advantageous; and the subordinates 
are ·always keenly conscious of the possibility that it may be 
advantageous to act in harmony with the Secretary's policy. 
This instability and change of policy and attitude, this trim­
ming of sails to suit varying currents renders absolutely im­
possible the establishment and firm maintenance of a definite 
and consistent system of p·ublic-land law. In fact, the very 
thought of purpose o~ of administrative policy, or the thought 
of political effect-all of these ideas which are inherent in tlle 
executive departments-are in their very nature incompatible 
with any proper conception of a judicial tribunal. It is little 
less than criminal to leave the public-land claimant, without 
any hope of relief or possibility of redress, at the mercy of such 
a system. It is a political crime against the public-land Slates 
of the West that the property titles and legal claims, upon the 
security of which must depend largely the enterprise and busi­
ness development of the western country, must remain subject 
to the judication and to the sole protection of a tribunal of 
this nature. 

"Limited time makes it impracticable to discuss in detail, 
or even to cite, specific instances of hardship and injustice nn­
der the present system of exclusive departmental control. It is 
interesting to investigate the many suits which were brought by 
defeated claimants to r~over land after the issuance of patent 
in former years when conditions were different and that remedy 
offered some measure of relief. A study of those cases will fur­
nish ample evidence that the executive officers of the Land .De­
partment even in former years frequently denied individual 
property rights in clear violation of the law and under circum­
stances of great inju tice. On account of the inadequacy of tlrn.t 
remedy, as previously explained, it must be remembered also 
that the number of suits actually brought represents but a 
small proportion of the cases in which injustice was suffered 
even then. And no one familiar with the actual conditions of 
affairs in public-land administration, with the present confus­
ing ;rnd inadequate public-larid laws and with the irresistibly 
biasing and warping effect of recent political agitation in pub1ic­
land matters, will contend that the denials of leaal rights and 
of privileges lawfully claimed under the public-land laws are 
now fewer in number than they were in former years. 

"I wi~h to give a brief quotation indicating the hardships 
actually attending the present administration of the public-land 
laws, and indicating not only the hardships to individuals, but 
the injustice to inYestors, and also the unfortunate uncertainty 
of, and insecurity in the protection of, legal right , which is now 
seriously retarding legitimate commercial development in fue 
public-land States. This quotation will be from a speech by 
Hon. JOHN E. RAKER, of California, reported in the CoNGRES­
SIONAL R ECORD of July 5 of this year. Judge RAKER has for 
years been a very prominent and successful lawyer. Before his 
election to Congress he was judge of one of the superior court"' 
of the State. He is thoroughly conversant with public-Jund 
conditions and practice. His congressional district includes 
Government lands of large area, both within and outside of for­
est reservations. He is recognized as an authority upon ques­
tions of public-land law. Judge RAKER'S language is of all the 
more interest . and value because he is an accepted and thor­
oughly orthodox conservationist, and one of the stanche t up­
porters of the Feder::tl Forest Ser-rice. His speech on July G 
was directed in favor of his own resolution calling for a thor­
ough investigation by Congress of actual public-land conditions 
in the West. I shall give four excerpts from his speech : 

"A great number of complaints have been coming from the citizens 
of all the public-land States, protesting against alleged hardship, in­
justice, and inequality in the operation of the public-land laws. 'l'he 
complaints received have not been restricted to any one class. They 
have come from homestead and desert-land claimants, from prospectors 
and the locators of mining claims, from municipalities and companies 
supplying power and water to municipalities, from irrigators and from 
irrigation companies, from operntors of mine , mill , and reduction 
works, and from those living east as well as west who have invested 
in mining, irrigation, and water-power development. * * * 

"Congres some six years ago enacted a statute apparently granting 
rights of way for reservoirs, ditche , pipe lines, tunnels, and canals 
for municipal, mining, milling, and ore-reduction purposes. Now corn­
"'[>laints, serious complaints, are heard th!it this statu~e bas been . o 
stripped and whittled away by construction and application that its 
beneficial objects and purposes are utterly defeated. * * * . 

"Business investment and enterprise are discouraged and senously 
retarded by the maze of doubt and uncertainty surrounding this whole 
general subject of rights of way across the public lands, and by the 
constant menace and threat of litigation if any move is made. Com­
plaint is made repeatedly also that there is a tendency on the pal't of 
some Government agents and officer. to penalize and to que tion the 
motives and integrity of those who wish to take such questions into the 
courts fo1· adjudication. This is a very serious complaint anq. sho"11~ 
be sifted to the bottom, especially in view of the circumstances m wh1cu 
honest men must find themselves in considering the legal phases of t~e 
situation. The scope and effect of many of the statutes when cons1d-
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ered singly, and the effect of some of the later ones upon, those passed 
previously, remain unadjudicated. Not only the scope and effect of 
these laws in a general selli!e, but even the significance of many of their 
most important words and phrases, remain undetermined. They refer 
in terms to railroads, reservoirs, canals, ditches, · pipe lines, flumes, 
dams, highways, trails, tramways, and transmission and telegraph 
lines, and yet the purport and logical e.ffeet of a recent ruling. by the 
standing master in chancery of the United States Circuit Court· at San 
Francisco would seem to be. that rights of way across the public lands 
of the West can no longer be secured even by irrigation companies or 
for transcontinental railroads. * * * 

•• There are many complaints lodged also by miners, homesteaders, 
and desert-land claimants to the effect that the practice and decisions 
have tended of late yea.rs to handicap n~edlessly and unnecessarily to 
annoy and harass those who have faithfully and honestly complied with 
the public-land laws. 

'' It is not, however, a fault chargeable to. the departmental or 
bureaucratic officials that such constant complaint is everywhere 
made against their rulings and decisions. The fault is not with 
them, but with the present system. The Executive can not 
properly be expected to be judicial or impartial in its attitude. 
It is the active agent of the Government. It of. right ought to 
be definite and vigorol:ls, not judicial or deliberative. It is the 
constitutional duty of Congress promptly to enact new laws to 
correct any undesirable policy legally adopted by the Executive, 
while the duty of restraining illegal executive tendencies lies 
with the judiciary. This duty will be performed naturally, 
a.Ild in the usual and regular manner, by opening the courts to 
complaints of injustice and injury. The courts by declaring 
the true meaning, scope, and effect of the laws will uphold and 
support the Executive in all proper interpretation.. -and applica­
tion of the statutes. 

"I und~rstand-in fact, I think I may safely say that I am 
sure-that it is the personal desire of the Secretary of the Inte­
rior and of the Forester to have cleared away by definite judi­
cial determination the many points of doubtful or disputed 
legality which now exist concerning the subjects under their 
administration. They desire to know by determinative judicial 
authority what they can and should do and what things can not 
and ought not to be dona Free access to the courts will bring 
authoritative determinations of prtvn.te rights, will relieve the 
executive departments from the burden• of much bitter criti­
cism, and will bring justification and support to the lawful exe­
cution of whatever public-land policy is adopted. 

" President Taft has recognized both the right and the need 
of access to the courts in this class of cases. On June 21 of 
last year he sent to Congress a special message· urging early 
consideration of the subject. He said: 

" There are, perhaps, no questions in which the public has more acute 
interest than those relating to the disposition of the public domain. I 
am just in receipt from the Secretary of the Interior of a recommenda­
tion that in disposition of important legal questions which he is called 
upon to decide relating to the public lands, an appeal be authorized 
from his decision to the Court of Appeals for the District of Columbia. 

" I fully indorse the views of th~ Secretary in this particular, which 
are set forth in his- letter, transmitted herewith, and urge upon the Con­
gress an early consideration of the subje~t. 

" Whether the particular method suggested by the President, 
that of appeal to the Court .of Appeals for the District of 
Columbia, is the most desirable method to adopt, or whether 
~me other means of access to the courts should be provide~ 
should be carefully considered and freely discussed. The chief 
object of the President's message, however-that of securing 
legislation expressly granting the right of access to the courts-­
should recelve our hearty approval and the active support 
of all." 

MESSA.GE FROM THE SENATE. 

A message from the Senate, by Mr. Crockett, one of its clerks, 
announced that the Senate had passed bill of the following title, 
in which the concurrence of the House of Representatives was 
requested: 

S. 6585. An act increasing the appropriation for the exten­
sion, alteration, and improvement of the public building in the 
city of Concord, N. H. 

SENATE BILL REFERRED. 

Under clause 2, Rule XXIV, Senate bill of the following title 
was taken from the Speaker's table and referred to its n.ppro­
priate committee, as indicated below: 

S. 6585. An act increasing the appropriation for the extension, 
alteration, and improvement of the public building in the city 
of Concord, N. H. ; to the Committee on Public Buildings and 
Grounds. 

ENROLLED BILL AND JOINT RESOLUTION SIGNED. 

Mr. ORA VENS, from the Committee on EnroUed ·Bills, re­
ported · that they had examined and found truly enrolled bill 
anll joint resolution of the following titles, when the Speaker 
signed the same : 

H. R. 19238. An act to arnencl section. 90 of the act entitled 
"An act to codify, revise, and amend the ·Jaws relating to the 

judiciary,n approved l\1arch 3, 1911, and for other purposes; 
and 

H.J. Res. 39. House joint resolution proposing an amendment 
to the Constitution, providing that Senfttors shall be elected by 
the people of the several States. · 

REGULATION OF INJUNCTIONS. 

Mr. HENRY of Texas. Mr. Speaker, is House ·resolution • 
520, which was under consideration last evening at adjourn­
ment, now before the House! 

The SPE.A.KEK It is. 
l\fr. l.\fANN. Mr. Speaker, I make the point of order that 

tlle resolution reported by the gentleman from Texas is not n. 
privileged resolution, that it is not in order, and that the Com..: 
mittee on Rules had no jurisdiction to report the resolution. 

The SPEAKER. Upon what does the gentleman base his 
point of order? 

l\fr. MANN. The .rule provides that-
At the expiration of such time the previous question shall be ordered 

on -the bill and said substitute to final passage, and the House shall 
immediately proceed to vote on the bill and substitute without any 
intervening motion. 

l\Ir. Speaker, it became the practice in the Congresses prior 
to the Sixty-first Congress to adopt resolutions of this kind 
reported from the Committee on Rules. For instance, on No­
vember 16, 1903, the gentleman from Pennsylvania [:Mr. DAL­
ZELL] reported a resolution for the consideration of the Cuban 
reciprocity bill, whicll concluded in this language: 

And whene-ver general debate is closed the committee shall rise and. 
report the bill to the House, and immediately the House shall vote. 
without debate or intervening m-otfon, on the engrossment and third 
reading and on the passage of the bill. 

The question was raised at that time whether that shut out 
any intervening motiouy and it was so ruled, althougb an ~p­
peal was taken and the appeal was overruled. Subsequently 
various other resolutions were asked from the Committee on 
Rules, which eliminated e-ven the right of appeal. 

Following that course, many Members of the House ha-re 
come to believe that the right to offer a motion to recommit, 
which originally was designed to permit the gentleman in 
charge of the bill to move to recommit for the purpose of cor­
recting an erro1· in the bill-that the right to offer a motion to 
recommit had become a right of the minority, and there w.as 
incorporated in the rules of the Sixty-first Congress, and it js 
in the rules of this Congress, this provi ion, on page 359 of the 
:Manual, referring to the Committee on Rules: 

The Committee on Rules shall not report any rule or order which 
shall ~rovide that busi:ness under paragraph 7, Rule XXIV, shall be 
set aside by a vote of less than two-thirds of the Members present· 
nor shall it report any rule or order which shall operate to prevent a 
motion to recommit being made, as provided in paragraph 4 of Rule 
XVI. 

Now, this rule ende:rrnrs ta cut out the motion to recommit, 
because it expressly provides that the House shall immediately 
proceed to vote on the bill and substitute without anv intf'r­
vening motion; while the 'rule provides that the Committee ~n 
Rules is not authorized to report any rule which shall operntP 
to prevent a motion to recommit being made. 

It is true that the motion to recommit is not of as great \n.lue 
to the minority as it was supposed to be before the ruling of 
the Chair the other day, but the right to offer the motion to 
recommit is preserved by the rules, and preserved in such a man­
ner that the Committee on Rules can not report a rule whlch 
shuts it out. Doubtless they could report a rule which would 
amend the rule providing for a motion to recommit, 'or the 
Committee on Rules could report a rule eliminating the rule to 
recommit, but they can not report a rule which violn.tes the 
rule providing for the motion to recommit. 

The SPEAKER. The Chair would like to ask the gentleman 
from Illinois a question. Suppose this rule wns adopted and 
there was a controversy as to whether anybody had the right 
to make a motion to recamn1it, is the gentleman from Illinois 
clear that this rule underta1-es to cut out the motion to re- · 
commit? 

Mr. MANN. I am clear that under the precedents it does. 
It says that it does, and under the precedents it does. 

The SPEAKER. The Chair will hear the gentleman from 
Texas. 

l\!r. HENRY of Texas. Mr. Speaker, the question of the 
Chair to the gentleman fi'om Illinois is pertinent, and I wns · 
about to address myself to that -point. There was no intention 
on the part of the committee to prevent the motion to recommit; 
and I apprehend that there will be no objection made to a 
motion of that kind on this side of the House. 

But let me suggest several thoughts. It is true the House 
amended the rules of the House to read that the Committee on 
Rules shall not report any rule or order which shall operate-
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to prevent a motion to recommit being made as provided in 
paragraph 4 of Rule XVI. 

Paragraph 4 of Rule XVI reads: 
After the previous question shall have been ordered on the p:;issage of 

a bill or joint resolution, one motion to recommit shall be m order, 
and the Speaker shall give preference in recognition to such Member 
who is opposed to the bill or joint resolution. 

l\ir. Spea.ker, while it is true the Committee on Rules has been 
forbidden to report a rule that would deny a motion to recom­
mit, yet if the Committee on Rules should report such a rule, 
and this House by a majority vote should adopt it, that would 
preclude the right to make such motion. 

Wh:v Mr. Speaker, 'only the other day the Committee on 
Rules· ~eparted a rule in regard to an appropriation bill, the 
le<>'islath·e, executive, and judicial, to supersede temporarily the 
e;tire rules of this House by a special rule in order to make 
certain things which were in that appropriation bill not subject 
to a point of order. 

The SPEAKER: The Chair would like to call the attention 
of the gentleman to the last proposition in this subdivision-

Nor shall it-

Tha t is the Committee on .Rules-
report any rule or order which shall operate to prevent a motion to 
recommit being made as provided in paragraph 4 of Rule XVI. 

What does that mean? 
Mr. HENRY of Texas. That means that the Committee on 

Rules shall not report it, but eYen conceding that they have 
reported rules which exclude that right, the Committee on 
Rules has a right to report it to the House, and if the House 
adopts it such action would abrogate that part of the rule, 
because it temporarily sets aside the rules of the House. 
: l\lr. NORilIS. Will the gentleman permit a question? 

Mr HENRY of Texas. In- a moment. The House by a 
majo~·ity vote can adopt any special rule tliat temporarily sus­
pends the general rules of the House, as it has frequently done 
in the past. 

The SPEA..KER. This rule says that the Committee on Rules 
shall not report such an order. 

Mr. HENRY of Texas. But, Mr. Speaker, if the Committee 
on Hules should do it. 

Mr. NORRIS. That is where my question comes in. 
Mr. MANN. That is where my point of order comes in. 
.!!'he SPEAKER. And suppose the Chair refuses to entertain 

a motion to consider a resolution from the Committee on Rules 
which contravenes the general rule referred to? 

Mr. NORRIS. I want to ask the gentleman, Suppose any 
other committee does something which under the rules they 
are not allowed to do. The proper thing to call it to the atten­
tion of the Chair then is a point of order that they have gone 
beyond their jurisdiction. The Chair finds it has done that, 
then is it not the duty of the Chair to so hold that they have 
exceeded their power? 

Mr. HENRY of Texas. Mr. Speaker, there is no controversy 
about that but would the Chair hold ·tbat this rule can not be 
amended t~-day or abrogated by a special rule and that it never 
can be changed because it is in the rules? 

The SPEAKER. No; the Chair would not hold anything of 
the sort. You can report any rule which you see fit to put 
upon the books but as long as that section stands there the 
Committee on Rules is precluded from bringing in such a reso­
lution as this one. If you bring in a resolution amending the 
rules that is a proposftion which, of course, the Chair would 
entertain; but you are not bringing in a resolution to amend 
the rules, you are bringing in a resolution which violates a rule 
of the IIouse. -

l\Ir. HENRY of Texas. Mr. Speaker, the Committee on Rules 
does not intend to preyent a motion to _recommit being made, 
but the ()'entleman from Illinois [Mi'. MANN] is entirely in­
correct ~ his diagnosis of the case in this instance .. T~at is 
all there is to it. The Committee on Rules has no obJect10n to 
a motion to recoinmit being made. 

Mr. NORRIS. Will the gentleman allow another question? 
I want to · ask the gentleman, l\Ir. Speaker, if the Committee on 
Rules brought in a rule here setting aside Calendar Wednesday 
by less than a two-thirds vote whether a point of order against 
that rule woultJ be sustained by the Chair? · 

Mr. HE.i.~RY of •.rexas. Well, I think the Committee .on 
Rules could bring in any special rule temporarily suspendmg 
the rules of this House, and if it was adopted by a majority 
vote, it would preYail. 
• Mr. NORRIS. But before it is adopted and somebody calls 

attention to it and makes the point Qf order. If that is not the 
right theory, then what effect does !his. rule h:n·e w~ch ~ys 
the Commit1ee on Rules shall not brmg m a rule setting aside 
Calenclar Wednesday by less than a two-thirds vote. 

- -

:Mr. HENRY of Texas. I think it is all buncombe. 
Mr. FITZGERALD. Mr. Speaker, I wrote the prov1s10ns 

which are found in this rule. I drafted them myself, · and they 
were drafted to obviate great abuses in this House. I do 
not beliern that very many ever gaye me much credit for the 
desire to accomplish that purpose, but that was the purpose. 
The Speaker; will recollect that in the last Congress on sernral 
occasions when it was proposed to report special rules to the 
House from the Oommittee on Rules I called the attention of 
the committee to the fact that if tho e rules were reported 
without putting in the provision excepting the motion to re­
commit I should make a point of order against them when they 
were presented to the House. These provisions were designecl 
to prevent two things being done-one was to prevent Calendar . 
Wednesday from being set aside, in an indirect way, by le s 
than a two-thirds vote by a limitation upon the extraordinary 
powers of the Committee .on Rules, and the other was to preYent 
the Committee on Rules, at times when partisan advantage 
would make it politically expedient, to deny to the minority the 
right to have a vote upon some impartant matter by bringing 
in a rule to d~priYe the minority of that privilege. I believed 
the minority should not be deprived of that right when I wgi:; 
in the minority, and I never advocated a rule when ~ was ir 
the minority that I am not willing to live under when I am a 
Member of the majority. [Applause.] If there is anything 
that can properly be asserted about the procedure of the H~rns(' 
of Representattves, it is that the rules should be so framed tllat 
there would not be partisan controversies about them. Every­
one should be willing to hay~ · the same rules apply to them, 
whether in the majority or minority in the House. [Applau~e.] 
The temptatfon to take ad1antage of the minority is so great 
that no party · should ever be in a position where it can ricle 
ruthlessly r o"e'i· them. Indeed, the whole theory of tile rules 
of the House-and that is very frequently forgotten_:_is that 
they are framed to protect, not the majority, not to enable the 
majodty to do business, but to protect the minority from the 
exercise of ·arbitrary power by the majority. 

I do not believe that it was intended by this particular reso­
lution that the motion to recommit should be denied to who­
ever should happen to be opposed to this particular bill, but I 
do say that the language of this resolution-

That at the expiration of such time the previous question shall be 
considered as ordered on the bill and said substitute to final passage, 
and that the House shall immediately proceed to vote on the bill and 
substitute without any intervening motion-
operates to violate the rule which places a prohibition upon 
the Committee on Rules to cut out the motion to recommit as 
provided in section 4 of paragraph 4, Rule XVI. 

I do not know that the question has before been presented to 
the House. I do know that upon one occasion a rule was 
brought in making a bill a continuing order. l\1y recollec­
tion is that the point of order was raised against it. I am not 
certain whether it was passed upon at that time, alth~ugh the 
gentleman who was then Speaker said that the IIouse, without 
objection, might adopt such a rule, which would make a. bill a 
continuing order so as to eliminate Calendar Wednesday. The 
time was never reached, however, or no attempt was made 
under that special order to eliminate Calendar Wednesdny. 
But unless the House is protected by the point of order, both of 
these rules could be made ineffective. 

There is a rule, for instance, which prohibits the Speaker 
from entertaining a motion or a request that anybody, except 
tho e persons designated in the rule, be admitted to the floor 
of the House. One of the rules prevents the Speaker from 
entertaining the motion for a recess on Calendar Wednesday. 
He could not entertain those motions without violating the 
rules. If he attempted to do so, he could be pre".ented by 
raising the question of order. It seems to me that the gentle­
man's "Point of order as interposed must be sustained as to the 
rule although I suppose there will be no objection if the gen­
tlen:{an from Texas [1\Ir. HENRY] should ask to modify the 
report by excepting the motion to recommit. 

l\Ir. HENRY of Texas. · This same provision was in the rule 
reported· fo ' consider pension bills the day the two gentlemen 
from Georgia, Mr. TRIBBLE and :Mr. RODDENBERY, got up the 
opposition. 13ut if there is any doubt about the question, I ask 
unanimous consent that the resolution be amended by ~dding 
at the end 'of line 12 the words: 

Except a motion to recommit. 
The SPEAKER. The gentleman fi:orri Texas [Mr. HENBY] 

asks unaniillous consent to add at the encl of the resolution· the 
words: 

Except a motion to recommit. 
Is there objection? 
Mr. MANN. l\fr. Speaker, I reserve the right to object. 
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Mr. CA1\TNON. Mr. Speaker, on the point of order I would 

like to make a remark, if the Chair will indulge me. This rule, 
if adopted by the Honse, would clearly cut off the motion to 
recommit. I recollect yery well when the rule was adopted 
touching the motion to recommit, and the prohibition upon the 
Committee on Rules from reporting any sp.ecial order for the 
consideration of the House that would prevent that motion 
being made. · · 

It is somewhat interesting, l\Ir. Speaker, if I may be indulged 
for a moment, in the light of parliamentary disagreement in the 
House of Representatives, to just reminisce for a moment. 
There is a way, in the event the Chair should sustain the point 
of order upon this resolution reported by the Committee on 
Rules, by which this rule could be considered, and that would 
be an appeal from the decision of the Chair to the House, and 
the majority would then ha Ye a chance to overrule the Speaker 
when he sustains the point of order, if he should do so, to this 
pro"dsion in this rule. 

The SPEAKER. The Chair would like to ask the gentleman 
from Illinois a question. Suppose somebody appealed from the 
decision of the Chair and somebody else rnoYed to table, and 
the latter motion carried, how would you get an opportunity to 
discuss that proposition? 

l\Ir. CANNON. After all is said and done, we are discussing 
it now. A majority of the House now, as always, can determine 
what it will do touching its order of business and touching leg­
islation, rules or no rules. A majority of the House may Yio­
late every rule that is made, by a majority -rote, and it has in 
the past so done as to some of the rules. · 

~Ir. SHERLEY. Does the gentleman mean by that that the 
Chair ought to afford a majority of the House the opportunity 
to violate by an indirect attack a plain rule written into the 
regular standing rules of the House? 

Mr. CANNON. I take it for granted that whoever is Speaker 
of this House, or whoever has been Speaker of this House in 
over a hundred years of existence, or whoever will be Speaker 
of this House, has ruled or will rule upon all questions of order 
as he belieyes he ought to rule. 

l\Ir. SHERLEY. Oh, of course. But here is the practical 
proposition here-

1\Ir. CANNON. And it is always subject to an appeal. 
Mr. SHERLEY. Of course. 
l\Ir. CANNON. I ham known Speakers of this House, when 

gentlemen have arisen to questions of the highest constitutional 
privilege, to decide upon the point of order that it is not a con­
stitutional privilege. I have known an appeal fo be taken by 
gentlemen against that decision, and I ha-re seen a majority of 
tbe House overrule the Speaker. Aye, more. I have seen in­
side of 12 months a majority of the House reverse itself. We 
are always subject to a majority. 

Now, one word in conclusion. 
l\lr. SHERLEY. I do not want the gentleman to conclude 

until I ask him a question. 
Mr. CANNON. The Speaker has already, by a question, as 

I understand, as a l\Iember of the House, substantially pointed 
the way by which this rule could be amended otherwise -than 
by the Speaker being overruled by a majority, in the event 
there was a majority that would overrule him, on whatever 
decision he might make. If there be a czar now in existence 
in this House of Representatives, it is not the Speaker but the 
Committee on Rules, that, by reporting this rule, has announced 
its intention that it will be a czrir and defy the rules when 
they write in "not subject to an intervening motion," which 
would nullify that rule. Sometimes, in the light of hi tory, 
I wonder upon what meat does this our Cresar, or our Cresars, 
feed that they have grown so great. 

Mr. HENRY of Texas. Will the gentleman yield for a mo­
ment? 

The SPEAKER. Will the gentleman from Illinois [1\Ir. CAN­
NON] yield to the gentleman from Texas [Mr. HENRY]? 

l\fr. CANNON. With pleasure. 
Mr. HE:NRY of Texas. As I remember, exactly this same 

language was in the rule when the pension bills were consid­
ered. Why did m>t the gentleman think of his point of order 
then and make it against the consideration of the pension bills? 

Mr. CANNON. Does the gentleman claim because his com­
mittee has played czar once and it was overlooked that that makes 
a precedent that permanently makes the gentleman and his com­
mittee a czar? 

l\lr. HENRY of Texas. I do not claim that we played the 
czar. There is a monopoly on that in another .direction. 

Mr. CANNON. Well, I have the honor to serve in the minor-. 
ity. This rule was made. I agreed that it was a· proper rule 
when it was made; and if it is to be changed the gentleman call 
report a resolution from his committee changing it, and the 
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House can then in its wisdom proceed to consider, amend, 
change, or adopt without amendment. · · 

Mr. HENRY of Texas. Mr. Speaker--
The SPEAKER. The gentleman from Tex.as [:Mr. HENRY] 

asks unanimous consent to modify this rule by adding, after 
the lust word in it, the words "except a motion to recommit." 

l\Ir. MANN. 1\Ir. Speaker, if the gentleman from Texas will 
ask unanimous consent, not as a report from the Committee on 
Rules, but as offered by himself, for the adoption of the resolu­
tion with the modification, I shall not make a point of order . 
upon it or object. 

1\Ir. HENRY of Texas. I did not catch all that the gentleman 
said. Some one was talking to me. 

l\Ir. l\IANN. If the gentleman himself will ask unanimous 
consent for the consideration of the resolution with the modifi­
cation that he makes, not as a report from tl1e Committee on 
Rules, I shall not object. 

~Ir. SHERLEY. I think that the gentleman from Texas must 
do that. He can now speak only of an amendment as an indi­
vidual and not in behalf of the Committee on Rules, because 
the Committee on Rules have not considered the am~ndment 
which he proposes. . 

l\Ir . .MA.....~- T . I undcrst:mcl. The gentleman hns reported a 
rule frorn the Committee on Rules on which I h~-re made a 
point of order. · 

l\Ir. HE ... rRY of Tex.us. ~Ir. Speaker, this is an important 
matter and in order to relie-;;-e the situation I submit the re­
quest in thnt form. 

The SPEAKER. I s there objection? 
l\Ir. NOURIS. l\Ir. Speaker, reserving 1.he right to objed, I 

would like to know ju t exactly what the gentleman's request i . 
l\Ir. HENRY of Texas. That this resolution be considered 

now with an nmendment added, "except a motion to recommit." 
Mr. NORRIS. As I understand it, that comes from the gen­

tleman as a Member of the House, and not from the Committee 
on Rules? 

Mr. HE ~n.Y of Texas. Yes. 
- l\lr. NORRIS. Now, I would like to say to the gentleman 

that it seems to rne this rule, regardless of the bill to which 
it makes reference, is one that is contrary to good and fair 
practice in legislation. 

l\Ir. hl.AN:N. I will say to the gentleman that of course the 
unanimous consent is not to pass the resolution, but simply to 
consider it. 

l\Ir. NORRIS. Of course I recognize that the gentleman could 
call the Committee on Rules together and reintroduce the reso­
lution. 

l\lr. HENRY of Texas. Yes; and I would do that in about 
three minutes. 

Mr. NORRIS. Yes; and I would not want it understood, so 
far as I am personally concerned, that iri permitting the gentle­
man to get unanimous _conse~t for the consideration of the 
rule I gaye acquiescence to the rule or to the method of pro-· 
cedure. 

Mr. 1\I.A~\N. Well, of course we do not-any of us oyer bere-
give acqn i0 cence to it. 

l\Ir. NOHRIS. I would not do that, even if I were heartily in 
fayor of tlle bill. I would not want to adopt this rule even in 
that case. 

Mr. DALZELL. l\lr. Speaker, resening the right to object, I 
would like to know what the gentleman proposes by way of 
debate and discussion on this rule, if it is to be taken up by 
unanimous consent. 

The SPEAKER. If the gentleman will permit, tb!s contro­
versy bas nothing to do with that . . That will come up later. 

l\1r. DALZELL. As I understand, l\Ir. Speaker, the situation 
is this: This rule was improperly reported. It is not before the 
House and subject to amendment. The only way it can come 
up is by unanimous consent. I reserve the right to withhold 
consent until I can find out . the mode that will be used in con­
sidering it. I do not think it is quite fair that the gentleman 
should be accorded unanimous consent for the consideration of 
this proposition. 

l\Ir. HENRY of Texas. I think we can agree as to time, but 
of course I do not intend to be tied down on time. As to that 
the gentleman knows I am inclined to be liberal about time. 

l\Ir. M.Al\TN. The gentleman from Pennsylvania expects to be 
reasonable about that. 

:Mr. HENRY of Texas. So do I. 
l\Ir. DALZELL. I would like to know as to the time to be 

allowed for amendment and consideration. 
1\Ir. HENRY of Texas. The rule provides for the offering of 

a substitute by the gentleman from Illinois [l\Ir. STERLING] and, 
as· proposed to be amended, it allows a motion to reco~mit. · 
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Mr. LE1'.TROOT. It is not :the gen,tleman's intention to move 
the previous question immediately? 

.!\Ir. HE1TRY of Texas. Oh, no. This is such an important 
matter that we do not want to take any hurried action. 

The SPEAKER. Is there objection? [After a pause.] The 
Chair hears none, and the amendment is agreed to. The point 
of order raised by the gentleman from Illinois [Mr .. MANN], of 
course, being withdrawn, under the circumstances----

Mr. 1\1.A.:NN. The report of the committee is withdrawn, and 
the gentleman offered his amendment as an individual prop­
osition. 

The SPEAKER. If the House will permit, it seems to the 
Ohair that it will save trouble in the future if the Ohair will 
now give his own construction of this rule under which the 
gentleman made his point of order. The question is liable to 
come up again at any time. The last clause of paragraph 56 of 
Rule XI provides : · 

Nor shall it-

That is, the Committee on Rules-
report any rule or order which shall operate to prevent the motion to 
recommit beinp- made as provided in paragraph 4 of Rule XVI. 

Jefferson's Manual opens with this paragraph: 
l\Ir. Onslow, the ablest among the Speakers of the House of Com­

mons, used to say, "It was a maxim he had often heard when he was 
a young man, from old and experienced members, that nothing tended 
more to throw power into the hands of administration, and those who 
acted with the majority of the House of Commons, than a neglect of, 
or departure from, the 'rules of proceeding; that these forms, as insti­
tuted by our ancestors, operated as a check and control on the actions 
of the majority, and that they were, in many instances, a shelter and 
protection to the minority against the attempts of power." 

The Chair does not think the essence of the proposition was 
ever better stated than it is in those words. Rules are made 
primarily to fix an order of business and to preserve and main­
tain decorum. But they are also fL-x:ed in order · that the 
minority in the lump and the individual member shall have all 
the rights that are permissible in a legislative body. 

It is not necessa1·y to go into the history of how this par­
ticular rule came to be adopted, but that it was intended that 
the right to make the motion to recommit should be preserved 
inviolate the Chair bas no doubt whatever. If this arrange­
ment as to amending the resolution had not been made, the 
Chair would have sustained the point of order of the gentle­
man from Illinois [Mr. MANN]. The fact that the rule about 
the pension bill got through without anybody raising an objec­
tion is neither here nor there. The Chair supposes that nobody 
was enough opposed to it to raise the point, or everybody forgot 
it or neglected it. All rules, good or bad, ought to be enforced. 
Sometimes it may be inconvenient, but that does not matter. 
For instance, the gentleman from New York [Mr. FITZGERALD] 
cited a rule which the Chair has been compelled to enforce 
privately' a dozen times, or perhaps a score of times. It is 
this : There is one motion which the Chair is prohibited from 
putting; and that is the motion to admit to the floor of the 
House anybody, great or small, whom the rules do not admit 
I have had a dozen or a score of applications from people 
whom I would like very much to accommodate, to be per­
mitted to come in on the floor of the House, and I have told 
them what the Tule was. That rule is founded in good sense, 
and this one is founded in right; and the Chair will maintain 
the rule. I think it was left out on this occasion by inad­
vertence or something of the sort. 

The Chair thought it was proper to make that statement now 
in order to save trouble in the future. 

1\Ir. HENRY of Texas. Mr. Speaker, I will ask the gentle­
man from Pennsylvania [Mr. DALZELL] how much time .he de­
sires. 

Mr. DALZELL. How much time does the gentleman suggest 
on the rule! 

Mr. HEl\"'RY of Texas. It seems to me 20 minutes on a side 
on the rule ought to be sufficient. Three hours' general debate 
are allowed on the bill. 

Mr. DALZELL. I do not think that is very generous. How-
ever, I- will ask 25 minutes on a side. 

Mr. HENRY of Texas. I have no objection. · 
Mr. MA:NN. Half an hour. 
Mr. HENRY of Texa . Or even half an hour, if the gentle­

man wants it. I ask unanimous consent that the debate on the 
rule be limited to one hour, 30 minutes on a side. 

The SPEAKER. The gentleman from Texas [Mr. HENBY] 
asks unanimous consent that the debate on the rule be limited 
to one hour. 

.Mr. HENRY of Texas. That at the end of the hour I have 
the right to move the previous question and the time to be con­
trolled, 30 minutes by myself and 30 minutes by the gentleman 
from Pennsylvania [Mr. DALZELL]. 

The SPEAKER. And that at the end of the hour the gentle-
man from Texas has the right to move the previous question-­

Mr. 1\!ANN. He has that right anyway. 
l\Ir. HENRY of Texas. Yes; I understand that. 
The SPEAKER. And that the time be controlled, one half by 

himself and the other half by the gentleman from Pennsylvania 
[Mr. DALZELL]. Is there objection? 

There was no objection. 
Mr. HENRY of Texas. Mr. Speaker, it is not my purpose to 

take up much time in the .discussion of the rule, and I do not 
intend at this time to devote any attention to the discussion of 
the details of the proposed bill known as the Clayton antl­
injunction bill. 

I wish to say that this Congress is proceeding to carry out its 
promises to the American voters and that one platform pledge 
after another has been redeemed by this Democratic House. 

~r. Speaker, on yesterday the House submitted to the States 
an important amendment to the ConstitT~.tion, which, in my judg­
ment, is far-reaching and of vital concern to the people every­
where. In my opinion the election of United States Senators 
by a direct vote is one of the gr ea test reforms ever brought 
about by the American people, and I trust that that amendment 
will be speedily ratified by three-fourths of the States. (Ap­
plause.] 

To-day we are here for the purpose of redeeming another 
platform pledge and to write in the statutes of the United 
States a decree that hereafter midnight injunctions issued by 
Federal judges shall not be tolerated under the laws of this 
country! and shall forever cease. [Applause.] 

We have inveighed against the tyranny of Federal judges un­
justly issuing injunctions. We have said that · their powers 
should be curtailed, inasmuch as they are the mere creatures 
of this Government. We are not here for the purpose of assail­
ing the judiciary. Every man in the Rep11blic should have a 
salutary respect for the courts, because if we undermine the 
confidence of the people in the courts and undertake to destroy 
them we imperil the very genius ana spirit of our Government. 

What have we promised the people? Let me call the attention 
of this House to our platform pledge, which we are this day 
redeeming by the passage of this measure : 
' The courts of justice are the bulwark of our liberties, nnd we 
yield to none in our purpose to maintain their dignify. Our party 
has given to the bench a long line of distinguished justices, who have 
added to the respect and confidence in which this department must be 
jealously maintained. We i·esent the attempt of the Republican Party 
to raise a false issue respecting the judiciary. It is unjust reflection 
upon a great body of our citizens to assume that they lack re pect for 
the courts. 

It is the function of the courts to interpret the laws which the people 
create, and if the laws appear to work economic, soci.al; or political 
injustice it is our duty to change them. The only basis upon wWch 
the integrity of our courts can stand is that of unswervin~ justice and 
protection of life, personal liberty, and property. If judicial processes 
may be abused, we should guard them against abuse. 

Experience has proven the nece sity of a modification of the present 
law relating to injunctions! and we reiterate the pledge of our national 
platform of 1896 and 1904 in favor of the measure which passed the 
United States Senate in 1896, but which a Republican Congress bas 
ever since refused to enact, relating to contempts in Federal courts and 
p1·oviding for trial by jury in cases of indirect contempt. 

Questions of judicial practice have arisen, especially in connection 
with industrial disputes. We believe that the parties to all judicial 
proceedings shall be treated with rigid impartiality, and that injunc­
tions should not be issued in any cases in which injunctions would not 
issue if no industrial dispute were involved. 

l\fr. Speaker, that is the . decree of the Democratic Party, 
adopted at Denver four years ago. Thrice ha the Democratic 
Party declared in favor of this legislation, and now that the 
people have given us their confidence and placed us in contl'Ol 
of this branch of Congress we propose to redeem that pledge 
and to send it to the other body. 

Mr. Speaker, let no one misunderstand the attitude of the 
Democratic Party. We are not opposed to wealth legitimately 
acquired. We are not opposed to co11Jorations and legitim:i.te 
corporate interests, bnt are opposed to the abu es that have 
been indulged in by some who have acquired va t amounts of 
money, who have combined great intere ts and corporations 
together as trusts. We are against the e thiner , and, o far 
as we can, shall endeavor to bring relief to th~ American people 
by passing this measure and others similar to it that will bring 
about the result that we desire. 

Mr. Speaker, the Democratic Party does not wi h to array 
one class of citizens against another clas . He would incleed 
be a dangerous citizen who would endeavor to array the poor 
man against his richer brother because he happen to be 
wealthy by legitimate thrift. Such spirit couJd not be tolerated. 
We all know, and it is admitted, that the Federal courts, the 
mere creatures of Congress, have exceeded the authoi:ity orig­
inally conferred upon them by our fathers, and the time has 
come to call a halt. The time has arrived when we should take 
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them within our jurisdiction and set the limits and say, "Thus 
far shall the Federal judges go, and no farther." 

The Clayton bill does that, and, in my judgment, when it is 
written into our permanent jurisprudence it will be there to 
remain, for it is in behalf of the American people and against 
those who would pervert our institutions. [Applause.] 

So, .Mr. Speaker, I think that the time is now opportune to 
pass this bill. In a short while another measure will be -pre­
sented, and I believe it will commend itself to the honest judg­
ment of this body and the American people. I refer to the 
measure providing for a trial by jury in cases of indirect con­
tempt. That measure has already been ·agreed upon by the 
Committee on the Judiciary and reported to this House, and 
when it is passed, in connection with the one we are now con­
sidering to-day, then the Democratic Party will have redeemed 
its pledges. All we can do is to bring them before the House 
and let the Members consider them; and although the gentle­
man from Illinois refers to the Committee on Rules as assuming 
the prerogatives of a "czar," I undertake to say that the Com­
mittee on Rules has brought before the Sixty-second Congress 
more salutary and just measures than ever came before this 
body during his incumbency of eight years as Speaker of the 
House. 

It is not necessary for me to review them, but I will refer to 
a few of them : The parcel post, the publicity bill, this injunc­
tion measure, the bill defining contempts, the trial by jury in 
cases of indirect contempt, and many other meritorious meas­
ures that the great body of the Democrats in caucus have de­
manded to be considered; the revision of the tariff, taking the 
burden off of the backs of the people-all these measures the 
gentleman from Illinois stifled and prevented consideration of 
while he occupied the Speakership. 

So, Mr. Speaker, we are here again to-day to allow the 
Members to vote on these questions. We are allowing one sub­
stitute to be offered, which is sufficient We are willing to 
authorize a motion to recommit, which ought to be much more 
than sufficient; but at any rate, the member hip can take any 
course it desires. They can adopt either measure that appeals 
to them, and can exercise their choice in the pending matters 
of legislation. There is no endeavor now to thwart their will. 
[Applause.] Mr. Speaker, I reserve the balance of my time. 

Mr. DALZELL. Mr. Speaker, if this rule is adopted it will 
be in order for the House to consider the bill reported from 
the Committee on the Judiciary, which deals with the subject 
of injunctions. There is a provision in the bill relative to the 
notice to be given on application for an injunction or restrain­
ing order, for the security to be given in case the injunction is 
granted, and some other provisions relative to procedure, which, 
in my judgment, are matters of great importance. 

But aside from these the bill goes on to- provide for certain 
things which thoroughly revolutionize the law in injunction 
cases in this country, and they are of such tremendous impor­
t'°'a.Ilce that it seems to me they deser-re the most serious consid­
eration on the part of the membership of the House at this time. 
The bill provides that in a labor dispute, where there is a dis­
pute between employer and employee, or between employees, 
there can be no preliminary injunction or restraining order 
issued unless it be necessary to prevent irreparable injury or 
where there is no adequate remedy at law. 

An injunction is confined by this bill to the defense of prop­
erty and property rights. Now, I have sought information as 
to what was meant by the term "property rights," but I have 
been unable to get any satisfactory information upon that sub­
ject. My conclusion, therefore, is simply the conclusion to be 
arrived at from the surrounding circumstances. It has long 
been contended upon the part of certain persons in this coun­
try, notably labor organizations, that outside of property, courts 
of equity had no jurisdiction-I mean, tangible property; that 
the right to do business, the good will, personal rights, are en­
tirely outside of the proper functions of a court of equity in ex-. 
ercising injunction jurisdiction. 

A bill was introduced into this House, and improperly re­
ferred to the Committee on Labor, regulating this subject. 
That bill is reported and is now before the House. In that 
bill provision is made that injunctions or restraining orders 
shall not issue to protect what are here called property rights, 
and they do not include the right to do business. I- apprehend, 
taking into consideration the fact that that bill was introduced 
afte1: the Committee on the Judiciary had refused to report a 
bill containing any such proposition, this term "property 
rights " in this bill is a provision whereby the committee, in­
stead of openly and courageously and avowedly adopting the 
language and purpose of the bill reported by the Committee on 
Labor, evasively and indirectly seeks to accomplish the same 
purpose. So I apprehend that I state the ~se fairly when I 

say that under the provisions of this bill there can not be in a 
labor dispute any injunction or restraining order, unless to pre­
vent irreparable damage, or where there is no adequate remedy 
at law, and that in such case injunction shall extend only to 
protect tangible property. The bill then goes on to provide that 
there are certain cases in which there shall be no injunction or 
restraining order, whether there be irreparable damage or not. 
That is the plain meaning of the bill. 

The bill also goes on to say-
And no such restraining order or injunction shall prohibit any per­

son or persons from terminating any relation of employment, or from 
ceasing to perform any work or labor, or from recommending, advis­
ing- . 

.A.nd so forth. 
Naming a number of specific cases. That is to say, where 

there exists such irreparable injury or lack of an adequate 
remedy at law to such an extent as ta justify or authorize a 
court of equity to grant a resh·aining order or injunction, even 
in that case there are certain acts that are outside of the law 
and which can not be reached by a court of equity. That is 
true in the case of strikes. Suppose an injunction be issued 
for some cause upon the ground of irreparable injury to ensue 
or because there is no adequate remedy at law. The injuncti're 
process i that case will not reach a strike or could not pro­
hibit and prevent anything to be done by the strikers without 
regard to whether there was an irreparable injury or lack of 
an adequate remedy at law. 

Mr. BARTLETT. Mr. Speaker--
Mr. DALZELL. Oh, the gentleman from Kentucky [l\Ir. 

SHERLEY] shakes his head, and I have no doubt he has ex­
amined this bill, and I have very great respect for his judg­
ment, but the fact that he and I differ as to the construction 
of this bill only illustrates how unjl}st it is to call upon this 
assembly at this time-the representatives of the American 
people-to dispose of this question after three hours of per­
functory debate; and that is the vice of the rule. 

.Mr. SHERLEY. Will the gentleman yield? 
l\Ir. DALZELL. I have not very much time, but I will yield. 
Mr. SHERLEY. The gentleman took occasion to call atten-

tion to the gentleman from Kentucky when he had not inter­
rupted him at all. Does not the difference of opinion simply 
show that men sometimes read a statute in a different way? 
In this case the gentleman prefaces his whole statement on 
not what the words "property or property rights., will mean, 
but on what he thinks they must mean because of another bill 
that is not now bef01·e the House? 

Mr. DALZELL. Well, I am not discussing that question now, 
and I am willing to leave my construction of the bill to the 
judgment of the gentlemen who have heard me. 

l\Ir. BARTLETT. Will the gentleman yield? I do not want 
to take up the gentleman's time---

Mr. DALZELL. I hope the gentleman will not take up my 
time. 

Mr. BARTLETT. Then I beg the gentleman's pardon. I 
had forgotten his time was limited. 

Mr. DALZELL. One of the particular acts that are rem9ved 
from the injunctive process by this bill are strikes. Strikes 
are legalized upon the one hand, and the blacklist is legalized 
upon the other hand. Another are boycotts. They are legal­
ized-not simply primary boycotts, but the secondary boycott­
where parties not parties to the dispute-innocent parties 
who have · no remedy at law-are deprived of the protective 
arm of a court of equity. Picketing is legalized, and it matters 
not to what extent the picketing . may reach, it matters not 
that it may amount to a mob and result in destruction of prop­
erty, under the provisions of this bill the party who is injured 
is removed from the protecting arm of the court of equity. 
Not only that, but this bill repeals the Sherman antitrust law 
in so far as labor combinations are concerned. It matters not 
what may be the character of the conspiracy, it matters not 
how much it may interfere with interstate commerce, the men 

· who are guilty of that conspiracy and who are interfering 
with commerce are removed from the resh·aints of the Jaw. 

l\fr. BARTLETT. Mr. Speaker--
Mr. DALZELL. In other words, this bill selects a certain 

class of a community whom it makes not amenable to the law 
and selects another class of the community from whom it takes 
the protection of the law. It is to that extent,· fn my judgment, 
unconstitutional. Not only that, but it repeals the law of con­
spiracy. .All the acts which were done in the Danbury hatters 
case, all the ·acts which were done in connection with the Pull­
man car strike, all the acts which were done in connection with 
the attempted paralyzing ·of the railroad industries in this 
country, all such acts as these are legalized by this act. Under 
this bill there can be no injunction against a strike, a boycott, 
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or a ·picketing, no matter -what fh-eir consequences may be. 
Now, if that be so-and 1 am willing to stand upon my con­
struction of the terms of this bill-if that be -so, is "D.Ot it true 
that this Hoose is entitled to have the most thorough considera­
tion, an opportunity fo1· the most matured deliberation, before 
it passes upon a measure of such imj)ortance, a measure so far­
reaching in its consequences, so vital to the interests of -life 
and property in this country? And what sort of consideration 
are you going to have under this rule? Three hours of general 
debate, three hours .of perfunctory debate, without any oppor­
tunity to amend. You must take this bill or leave it -without 
the crossing of a " t " or the dotting of an " i " on the ·part of 
the representatives of the American people dealing with legis­
lation of this character. I say, and I say that with knowledge, 
that there never was brought into this House a role which 
showed so much of tyrannical, unreasonable power on the part 
of the majority as is to be found in the provisions of th.is ru1e. 
Whom are you afraid of, gentlemen? Not afraid of Members 
on this si<le of the House. We have not votes enough on this 
side of the aisle to amend or :modffy oT in anywise effect any 
legislation that you may see fit to _propose. It is not the mem­
bership on -this side of the 1Iouse oI whom you are afraid. It 
is the membership upon your own ·side of the House. You gen­
tlemen know that you have Members who would be unwilling to 
take this le_gislation in the shap~ in which it is proposed if 
they had an opportunity to do otherwise. You have had no cau­
cus on this bill so as to gag Members on that side of the 
House in respect to this legislation, but you propose to gag 
them now by this rule. You are _gagging not only us, but gag­
ging yourselves. 

I do not propose to take up an,y more time in a discusSion of 
the merits of this proposition. ~hey will be discussed here­
after, in so far as they can with1n the limited -extent of three 
hours' debate, but I want to insist that this rule is an unjust 
pi-oposition, one thfft: shows that _:you gentlemen are not stand­
ing by the professions which you made when you preceeded to 
revise the rules of this House and promised that hereafter the 
membership of the House -shotild have free and unlimited debate 
upon all propositions of th-e character of this proposition now 
before the House. Mr. Speaker, I reserve the balance of ·my 
ti~ -

~Ir. BARTLETT. May I asK: the gentleman a question, which 
will only take a moment? Did not the -gentleman have it in his 
power to object to the consideration of this ];)articular propo­
sition a few minutes ago, and did he object'? 

l\lr. DALZELL. I do not think the gentleman is quite fair in 
accusing me. 

Mr. BARTLETT. I run not accusing the gentleman. I am 
asking the gentleman a question. I do not make an accusation. 

Mr. DALZELL. I could ha1"e objected if 1 had been mean 
enough to do it. 

1tfr. GARNER. Will the gentleman from Pennsylvania yi~1d? 
He made his statement that this bill repealed the antitrust law 
in r~gard .to labor unions. I would 1ike te ask him in what 
section of the bill? 

'Mr. DALZELL. .All of them. It repeals the law of con­
spiracy. I can not yield to the gentleman. How much tim·e 
have I used? 

Mr. HENRY of Texa . Mr. Sp-eaker, I yield five minutes to 
the gentleman from Pennsylvania [Mr. W!LsoN]. 

Mr. WILSON of Pennsylvania. l\Ir. --Speaker, the subject 
matter contained in the bill which it is proposed to consiaer 
under thi rule is no new question. It has been considered and 
discussed from every political platform in this country~ It 
has been i·eviewed from all its angles, and it occm-s to me that 
we do not require at this time any more than three llours in 
which to consider it in this House. 

The assumption on the part of those who are opposing this 
measure is that labor, and particularly organized labor, is ask­
ing at the hand of Congre s some .immunity from the opera­
tions of the 1aw; that they are asking that they- shall be given 
some special _privileges under the law. 

But they are not a king anything of the kind. What they 
a.re asking is that they shall be considered fairly and treated 
justly under the law, the same when they ha..ve a trade dispute 
as when thei·e is no trade dispute in existence. Under the 
methods that have grown up in our equity courts, the jurisdic­
tion of the equity courts has been extended in cases arising 
during trade dispute to the jurisdiction of Olli' 1aw courts,, and 
the assumption has been on the part of· the equity courts that 
the employer of labor has a property right in a sufficient 

· amount of labor to operate his plant No such property right 
does or can exist unless the laborer himself is a serf or a sla\c. 
• The workingman is just as much a fr~e .man as the employer. 

Some of our State courts and some of our Federal courts have 

laid down the wincip1e ·that the employer is entitled to .a free 
flow of labor to the gates of his facto1·y-, and ·when they have 
laid down that principle they ha -re failed to take into consid· 
eration that the flow of labor is a flow of living, anim·ate, intelli­
gent beings that have a Tight to move to the gates of the factory 
or away from the .gates of the factory as they see fit. 

Injunctions have been issued in labor disputes by which men 
have been restrained from committing crimes, and when that 
jurisdiction has been assumed by the equity courts they have 
invaded the province of the law cotirts, and by invading the 
province of the law courts they ha-ve taken away from the 
workingman that protection which the Anglo-Saxon race has 
fought for for o1"er a thousand years, namely, the proteetion 
of a trial by jury so as to determine the fact. 

They have gone further than that. They have issued in­
junction by which men during labor disputes have been re­
strained from persuading their neighbors to engage with them 
in particular disputes. rThey have enjoined men from placing 
their patronage where they J).leased or refusing to place it 
where they pleased. And this rule ought to be adopted at th.is 
time for the consideration of this measure, so that the e and 
many other invasions of human rights may be abolished. [Ap­
plause.] 

The SPEAKER. The time of the gentleman from Pennsyl­
vania [.Mr. WILSON] has expired. 

Mr. HENRY of Texas. Mr. Speaker, I ,yield five minutes to 
the gentleman from New Jersey [Mr. HUGHES]. [Applause.] 

[.Mr. HUGHES of New -Jer ey addressed the House. 8-ee 
Appendix.] 

1\!r. DALZELL. Mr. Speaker, T -yield 10 minutes ·to the 
gentleman from Wisconsin [Mr. LENROOT]. 

The SPEAKER. The gentleman from Wisconsin fMr. LEN­
ROOT] is recognized for 10 minutes. 

JUr. LENROOT. Mr. Speaker, I do not object to n special 
rule for the consideration of this very important subject. I 
do object to some of the provisions contained in this ·rule, and 
I wish to give natice now i:b.at if the previous question shall 
be voted down, I ·shall offer amendments to this rule, leaving 
three hours for consideration, as is proposed in the .rule, but 
instead of three hours of general debate, there shall be one 
hour of general debate and two hours devoted to amendments 
and debate under the .five-minute rule. And it should be 
thoroughly understood that when the gentleman from Texas 
[Mr. HENRY] "D.1oves the previous question, a vote for the pre­
vious question is a vote against the .right of this House to offer 
amendments to this bill. 

Mr. Speaker, there is an oia saying that the leopard can 
1:ot change his ·spots. But the Democratic majority can, and 
it ·proposes to do so m this in tance, unless there shall be a 
sufficient number of men on that -side of the House who have 
more regard for consistency, who have more regard for the 
pledges they hatre made to their constituents, than they have for 
the mere -matter of a majoTity voting as one body. 

Mr. SpeaK:er, upon a previous occasion, when a rtile somewhat 
similar to th.is was introduced m this House and adopted, I 
quoted from distinguished 1\Iembers of this Ilouse as to how, 
wllen they were in the minority, they looked upon rules of this 
character, and J am going now to make some of those quota­
tions again, for they can not be quoted too often. And first 
I quote the distinguished Speaker of the Hou e himself, who 
presides over this House with so much ability and fairness. 
When the Payne tai·iff bill was before this 'House and there was 
a curtru1ment of the right of amendment by a special rtile 
proposed by the majority upon that bill, a great tariff bill, 
involving thousands of items, when there was some reason 
for curtailing the power of amendment, this is what the present 
Speaker of the House said at that time: · 

The situation in this matter is this: I am against thiB rule and 
every rule like it. My position is that the humblest man in this 
House, the veriest congressional t enderfoot here, has the rigllt to ofl:'er 
rui amendment to any item of this bill fro.m A to Z. 

That was the opinion of your Speaker then upon a great tar­
iff bill, while here is a bill four pages long, containina three 
sections only, and yet you are asked to go squarely back upon 
the position which you then took when you were in the minor­
ity. And I am anxious, if I may say it, to know whether the 
distinguished Speaker himself, when the -yote comes upon the 
previous question in half an hour from now, will maintain the· 
position that be took when he was in the minority or whether by 
his vote to-day he will say before the country, "I was not sin­
cere when I said thu e things then, and now that we are in the 
majority I propose to do the ,~ery things that we condemned 

· Cannon.ism for doing." For , gentJemen on the other side, yotn~ 
-rote for the previous question means that and nothing else. 
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Now, I will quote another distinguished gentleman, the dis­

tinguished leader of the majority [Ur. UNDERWOOD]. He said: 
The rules of this House for a hundred years have recognized that 

when you come to consider a great appropriation bill, or a great rev­
enue bill, the only way the House can express the sentiments of the 
country and the Members can express the sentiments of their constitu­
ents is to consider the items contained in the bill item by item-

.Again pleading for the right of amendment, which you pro­
pose to deny to the House now. And here we have two of your 
distinguished candidates for the Presidency of the United 
States. I wonder whether, in the votes that they shall shortly 
cast, they will take the position that they are going to be con­
sistent with the principles that they advocated then or whether 
they are not. .And the .American people are going to be inter­
ested in knowing that. 

One more quotation, 1\Jr. Speaker, and that is from the dis­
tinguished gentleman from New York [Mr. FITZGERALD], who 
said upon that occasion: 

I ha...ve that confidence in the House of Representatives that if I had 
my way I would be willing to permit this bill to be considered section 
by section, item by item, so that the people's representatives might have 
an opportunity to discharge their duties. I shall await with some 
curiosity to see how those who have been recently professing them­
selves as anxious to relieve this House from the so-called system of 
tyrannical rules will vote at this time upon this rule. 

And I shall await with a great deal of curiosity how those 
gentlemen to-day will vote upon this rule. 

But, :Mr Speaker, more than that, there should be the right of 
amendment to this bill. The gentleman from Pennsylvania 
[Mr. WILSON], who has preceded me, has reported from his 
committee a bill ·known as the Bartlett bill, and one-half of 
that bill is upon the identical subject that this bffi covers. 
Those biils ought to be considered. together, because some of 
their provisions are absolutely inconsistent. The gentleman 
from Georgia fMr. BARTLETT] or the gentleman from Pennsyl­
·rnnia [1\1r. WILSON] ought to have an opportunity to offer as 
an amendment to this bill that portion of the Bartlett bill that 
does cover this subject. How else can you legislate consistently 
upon it? 

l\1r. BARTLETT. Mr. Speaker, may I interrupt the gentle­
man? 

The SPEA.KER. Does the gentleman from Wisconsin yield 
to the gentleman from Georgia? 

l\Ir. L~TROOT. Yes. 
l\Ir. BARTLETT. The gentleman is a member of the Com­

mittee on Rules, and a resolution is pending before that com­
mittee to report out the Bartlett bill? 

Mr. LENROOT. Yes; and I want to report it out. But I 
want to say to the gentleman that if you pass that· bill it nulli­
fies a portion of this. There is no doubt about that. These 
measures ought to be considered together. 

Mr. BARTLETT. I think so. 
Mr. LE...~OOT. Then, if the gentleman thinks so, he will 

-vote against the previous question and give an opoortunity to 
this House to consider them together. 

Mr. BARTLETT. May I interrupt the gentleman a moment? 
I ha\e no time, but I want to say that every labor organization 
in my State has sent me telegrams insisting that the bill now 
before the Committee on Rules known as the Bartlett bill shall 
be voted on. 

Mr. LENROOT. If the O'entleman will vote against the 
previous question, that will be a vote to give an opportunity to 
offer his bill as an amendment to this, and if that is agreed to 
he will have an opportunity to serve his constituents in that 
way. 

Mr. BARTLETT. I think I will. 
Mr. LENROOT. Now, Mr. Speaker, another word in closing. 

I shall not reveal any secrets of the Committee on Rules, nor do 
I wish to; but when this Congress first organized, when the 
majority members of the Committee on Rules desired to bring 
into this House a drastic rule, they did not know how to draw 
it, and so they invariably went to the gentleman from Pennsyl­
vania [Ur. DALZELL], and he very kindly drew their rules for 
them. 

Mr. GARNER. He is recognized to be an expert in that busi­
ness. 

Mr. LENROOT. But they are no longer doing that. They 
have become experts themselves now and can go far beyond any­
thing that the gentleman from Pennsylvania [Mr. DALZELL] 
ever did. In fact, in this very rule they . went so far beyond 
him, attempting to bring in a rule so much more drastic than he 
ever drew, that the Speaker of this House this morning was 
compelled to hold the rule out of order because it was more 
drastic than even the jurisdiction, broad as it is. of the Com­
mittee on Rules pepmitted. [Applause.] 

The SPEAKER. The time of the gentleman from Wisconsin 
has expired. If no other gentleman desires to discuss this 
question the Cbair will put it. 

l\.lr. HENRY of Texas. Mr. Speaker, I yield five minutes 
to the gentleman from Illinois [Mr. BucHANAN]. 

l\Ir. BARTLETT. Mr. Spea:ker, a parliamentary inquiry. 
-r.rhe SPEAKER. The gentleman will state it . 
Mr. BARTLET".r. Did the gentleman from Texas have con­

trol of the time? I did not understand that to be a part of the 
agreement. · 

The SPEAKER. The agreement was that half - the time 
should be controlled by the gentleman from Texas and the 
other half by the gentleman from Pennsylvania. 

Mr. BARTLEJ'IT. I understood the agreement to be that the 
time was to be equally divided between the two sides. 

The SPEAKER. It was to be equally divided, but the con­
trol of it wa.s to be as the Chair has stated. 

[Mr. BUCHANAN addressed the House. See Appendix.] 

Mr. HENRY of Texas. Mr. Speaker, I ask unanimous con­
sent to re-vise and extend my remarks in the RECORD. 

The SPEAKER. The gentleman from Texas asks .unanimous 
consent to extend his remarks in the RECORD. Is there objec­
tion? 

There was no objection. 
:Mr. DALZELL. I yield the rest of my time to th-e gentle­

man from Nebraska [Mr. NORRIS]. 
The SPEAKER. The gentleman from Nebraska [Mr. No:&­

ms] is recognized for six minutes. 
Mr. NORRIS. Mr. Speaker, I want, if I can, to get the 

House back to the parliamentary situation and to the issue 
that is now before us. I want to can your attention to the 
fact that the bills that have been mostly discussed by gentle­
men who have so far talked .on this subject, are not now before 
the House. 

We have here a rule, and nothing exeept the rule is now be­
fore the House. Upon that rule we are soon to be called upon 
to vote. I am not criticizing any man for his views upon the 
subject of this leO'islation, but I do contend that there is no 
justice, no fairness. and no patriotism in the adoption of rules 
of this kind, ironclad as this one is. I am in farnr of legis­
lating on this subject, but it ought to be done by the House. 
It is no relief that we are to be allowed three hours of general 
debate. What good does it do to be allowed to talk, if we are 
not allowed to propose amendments? Three or four men bring 
in a bill, and this rule says we must take it as a whole or re­
ject it as a whole, except that one Member of the House shall 
be given the extraordinary privilege of offering an amendment 
by way of substitute. 

We have here a rule which says that a certain bill shall be 
immediately taken up after the rule is adopted. Tbat is a bill 
consisting of four sections, less than four pages long. The rule 
says that after general debate of three hours it shall be in 
order for one gentlerrum of the House, the gentleman from 
Illinois [Mr. STERLING], to offer an amendment by way of 
a substitute. Why am I deprived of my constitutional right, 
that ought to be preserved, to offer an amendment to this bill? 
Why has the gentleman who has just left the floor, who said 
he would rather have a broader bill-why is he deprived of his 
right to offer an amendment to this bill? Why, out of a mem­
bership of 391, do we come only to the gentleman from Illinois 
and say that he shall be accorded. the distinction of offering 
an amendment? Why should not this bill come before the H<>use 
like any other bill and every Member who has an amendment to 
offer be allowed to offer it? Why should this bill, not much 
longer than your finger, be put through the House without any 
man having a right to even suggest an amendment? Is that 
liberty; is that freedom of representation? Are not my people 
just as good, just as intelligent, just as patriotic, just as wise 
as the people represented by the gentleman from Illinois [Mr. 
STERLING]? How about all you people over here? Do you be­
lieve this is a square deal? Do you think it is square to take 
this bill up and say, "Gentlemen, you must take this bill just 
as we have prepared it, or you must take an amendment that 
only one man in the world shall have the privilege of offering in 
its stead" ? How many of you on this side of the House have 
had anything to do with the framing of that little piece of 
legislation? 

l\find yo~ I do not criticize the men who did frame it. 
There are very many good things in it, but it is not perfect, 
and why should we tie our hands by the adoption of this rule 
that will deprive us of the right of offering amendments? 
I am in sympathy with the legislation, but if I were the author 
of it, it seems to me I would be usurping your privileges, your 
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people's privileges, if I should say to you, "I wjll draw this 
bill, and you must take it as I draw it or you must reject it." 

That is not the way to legislate. That is not the way the 
people of this country expect us to legislate, and I want to say 
to you, my Democratic friends, it will be no answer before the 
people to say that the Republicans, when they were in power, 
pursued the same course. I condemned that method when my 
party was in power, and so did you. I am of the same opinion 
now. Why have yqu changed yours? Why not let this bill 
come before the House with the right of amendment? Why 
should we refuse to let every man here have the right to offer 
amendments? What does three hours of general debate mean? 

Mr. RUCKER of Colorado. Will the gentleman yield? 
.Mr. NORRIS. l\Iy time is Yery short, but I will yield to the 

gentleman. · 
Mr. RUCKER of Colorado. The gentleman is not complain­

ing that he has not had the opportunity to move an amendment 
or to bring in a bill or report because he is a member of the 
committee? 

l\:Ir. NORRIS. Exactly; but that does not make any differ­
ence. Although I am a member of the committee that reported 
it, I am excluded the same as my friend from Colorado is, and 
I ought to be. I ought to have no more privileges here than he, 
and no one else ought to have any more than I. I plead only 
for equality, and we ought to vote down this rule. [Applause.] 

The SPEAKER. Tbe time of the gentleman from Nebraska 
has expired. 

l\Ir. HENRY of Texas. l\Ir. Speaker, let the House under­
stand the attitude of the gentleman from Nebraska. The dis­
tinguished insurgent insurges on the slightest provocation. 

· Let me say that when his party was in power in this House 
they would not let this injunction legislation be considered in 
any form. [Applause.] 

l\fr. Speaker, if the previous question is votecl down and 
this legislation submitted to that side of the House, they would 
demur everything in the bill that is good. . 

The gentleman's motive for wanting the previous question 
voted down is to create confusion and gain delay of legislation 
we are about to pass. The gentleman from Pennsylvania [l\fr. 
WILSON], who is a better friend to labor legislation than is the 
gentleman from Nebraska, has spoken favoring the previous 
question, and the gentleman from New Jersey has spoken in 
favor of adopting the previous question, and is for this bill 
because he knows that the provisions are correct, and the 
gentleman from Illinois [Mr. BUCHANAN], than whom there is 
no better friend to the laboring man in this country [applause], 
hns spoken adyocating the previous question and favors the bill. 
He is not so weak, nor is anyone on this side of the House, as 
to throw down the bars and let you gentlemen assault the good 
features of this legislation. If you are in favor of the measure, 
when the time comes, Yote for it. We allow you to offer one 
amendment when you would not allow us to even consider the 
subject. You may do more, you may offer a substitute and, 
after that, a motion to recommit and assert your views as to 
the kind of legislation you think we should have. And when 
you do it, if it is not a better bill, we will stand ready to pass 
this one and vote you down. This legislation has been agreed 
to by those who really favor it, and they think it is of the best 
character obtainable at this time, and therefore the previous 
·question should be adopted and the rule passed. 

l\fr. Speaker, I move the previous question. 
.l'.fr. MA1'1"'N. And on that I demand the yeas and nays. 
The yeas and nays were ordered. 
The question was taken; and there were-.--yeas 174, nays 99, 

answered (;present" 9, not voting UO, as follows: 

Adair 
Adamson 
Aiken, S. C. 
Alexander 
Allen 
Ander on, Ohio 
Ans berry 
Ashbrook 
Austin 
Barnbal't 
Bathrick 
Bell, Ga. 
Blackmon 
Boehne 
Booher 
Borland 
Brantley 
Broussard 
Buchanan 
Bulkley 
Burke, Wis. 
Burleson 
Byrnes, S. C. 
Byrns, Tenn. 
C.'lllaway 

YEAS-174. 
Candler 
Can trill 
Carter 
Clayton 
Cline 
Collier 
Connell 
Conry 
Covington 
Cravens 
Cullop 
Daugherty 
Davis, W . Va. 
Dent 
Denver 
Dickinson 
Dickson, Miss. 

. Difenderfer 
Dixon, Ind. 
Doremus 
Doughton 
Driscoll, D. A. 
Dupre 
Edwards 
Ellerbe 

Estopinal Hammond 
Evans Hardy 
Faison Harrison, Miss. 
Farr Harrison, N. Y. 
Fergusson Hay 
Ferris Hayden 
Finley Henry, Tex. 
Fitzgerald Hensley 
Floyd, Ark. Hobson 
Foster Holland 
Fowler Houston 
Francis- Howard 
Fuller Hughes, Ga. 
Gallagher Hughes, N. J. 
Garrett Hull 
George Humphreys, Miss. 
Glass Jacoway · 
Goodwin, Ark. Johnson, Ky. 
Gould .Jones 
Graham Kendall 
Gregg, Pa. Kent 
Gregl!. Tex. Kinkead, N. J. 
Hamill Kitchin 
Hamilton, W. Va. Konop 
Hamlin Korbly 

Lee, Ga. 
Lever 
Lewis 
Linthicum 
Lloyd 
Lo beck 
McCoy 
McDermott 
McLaughlin 
Macon 
Maguire, Nebr. 
Martin. Colo. 
Moon, Tenn. 
Moore, Tex. 
Morgan 
Morrison 
Moss, Ind. 
Murray 
Neeley 

Ainey 
Akin, N. Y. 
Ames 
Anderson, Minn. 
Anthony 
Bartholdt 
Bowman 
Browning 
Butler 
Calder 
Cannon 
Catlin 
Cooper 
Copley 
Crago 
Crumpacker 
Currier 
Curry 
Dalzell 
Davis, Minn. 
De Forest 
Dodds 
Driscoll, M. E. 
Dyer 
Esch 

Beall, Tex. 
Davenport 
Dwight 

Oldfield 
O'Shaunessy 
Padgett 
Page 
Pepper 
Peters 
Post · 
Pou 
Rainey 
Raker 
Rauch 
Redfield 
Reilly 
Roberts, Nev. 
Rothermel 
Rouse 
Ru bey 
Rucker, Colo. 
Rucker, Mo. 

Russell 
Saunders 
Sharp 
Sherley 
Sherwood 
Sims 
Sma.ll 
Smith, .T. M. C. 
Smith, N. Y. 
Smith, Tex .. 
Stanley 
Stedman 
Stephens, Miss. 
Stephens, Nebr. 
Stephens, Tex. 
Stone 
Sulzer 
Sweet 
Talcott, N. Y. 

NAYS-!>9. 
Fairchild 
Fordney 
Foss 
French 
Gardner, N. J. 
Garner 
Good 
Gray 
Green, Iowa 
Greene, Mass. 
Hamilton, Mich. 
Hanna 
Harris 
Hayes 
Helgesen 
Henry, Conn. 
Higgins · 
Hill 
Rowell 
Jackson 
Kennedy 
Kinkaid, Nebr. 
Know land 
Kopp 
Lafean 

La Follette 
Langley 
Lawrence 
Lenroot 
Lindbergh 
Loud 
McCreary 
McGuire, Okla. 
McKenzie 
McKinley 
McKinney 
Madden 
Mal by 
Mann 
Miller 
Mondell 
Moon, Pa. 
Moore, Pa. 
Morse, Wis. 
Needham 
Nelson 
Norris 
Nye 
Payne 
Powers 

ANSWERED "PRESENT "-9. 
Fornes Martin, S. Dak. 
Gillett Sparkman 

NOT VOTING-110. 
Andrus Gardner, Mass. Legare 
Ayres Godwin, N. C. Levy 
Barchfeld Goeke Lindsay 
Bartlett Goldfogle Littlepage 
Bates Griest . Littleton 
Berger Gudger Longworth 
Bradley Guernsey McCall 
Brown Hardwick McGillicuddy 
Burgess Hartman McHenry 
Burke, Pa. Haugen McKellar 
Burke, S. Dak. Hawley McMorran 
Burnett Heald Maher 
Campbell Hefiln Matthews 
Carlin Helm Mays 
Cary Hinds Mott 
Clark, Fla. Howland l\Iurdock 
Claypool Hubbard Olmsted . 
Cox, Ind. Hughes, W. Va. Palmer 
Cox, Ohio Humphrey, Wash. Parran 
Curley James Patten, N. Y. 
Danforth Johnson, S. C. Patton, Pa. 
Davidson Kahn Pickett 
Dies Kindred Plumley 
Donohoe Konig Porter 
Draper Lafferty Pujo 
Fields Lamb Randell, Tex. 
Flood, Va. Langham Ransdell, La. 
Focht Le_e, Pa. Reyburn 

So the previous question was ordered .. 
The Clerk announced the following pairs : 
On this vote : 
Mr. BARTLETT with Mr. LONGWORTH. 
For one week : 
Mr. BROWN with l\fr. LANGHAM. 
Ending l\Iay 21 : 
l\Ir. BURGESS with l\fr. WEEKS. 
For two weeks : 
Mr. SHACKLEFORD with Mr. DRAPER: 
Until further notice: 
l\lr. CLARK of Florida with l\Ir. DANFOR.TII. 
l\Ir. BEA.LL of Texas with i\lr. HAWLEY. 
Mr. HELM with Mr. RODENBERG. 
Mr. JAMES with Mr. McCALL. 
l\Ir. TALBOTT of Maryland with l\Ir. p ARRAN. 
Mr. LITTLETON with l\fr. DWIGHT. 
Mr. HARDWICK with l\Ir. CAMPBELL. 
Mr. SPARKMAN with Mr. DAVIDSO~. 

. Mr. SISSON with Mr. Til.SON. 
Mr. SHEPPARD with Mr. BATES. 

- Mr. Cox of Ohio with Mr. TAYLOR of Ohio. 
Mr. l\IAYS with l\fr. THISTLEWOOD. 
Mr. "SABA.TH with Mr. MATTHEWS. 

1\fAY 14, 

Taylor, Colo. 
'l'hayer 
Thomas 
Townsend 
Tribble 
Turnbull 
Tuttle 
Underhill 
Underwood 
Watkins 
Webb 
Wedemeyer 
White 
Wickliffe 
Wilson, Pa. 
Witherspoon 
Young, Tex. 

Pray 
Prince 
Prouty 
Rees 
Roberts, Mass. 
Roddenbery 
Slayden 
Slemp 
Sloan 
Smith, Saml. W. 
Steenerson 
Stephens, Cal. 
Sterling 
Stevens, Minn. 
Towner 
Utter 
Volstead 
Vreeland 
Wilder 
Willis 
Wilson, Ill. 
Wood, N. J. 
Young, Kans. 

·Young, Mich. 

Talbott, Md. 
Tilson 

Richardson 
Riordan 
Robinson 
Rodenberg 
Saba th 
Scully 
Sells 
Shackleford 
Sheppard 
Simmons 
Sisson 
~mith, Cal. 
Speer 
Stack 
Sulloway 
Switzer 
Taggart 
Taylor, Ala. 
Taylor, Ohio 
Thistlewood 
Vare 
Warburton 
Weeks 
Whitacre 
Wilson, N. Y. 
Woods, Iowa 
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Mr. DAVENPORT with Mr. BURKE of South Dakota. 
Mr. PUJo with Mr. Mcl\fORRAN. 
Mr. RANDELL of Texas with l\fr. SELLS. 
Mr. KnnmED with Mr. PORTER. 
Mr. JOHNSON of South Carolina with Mr. GILLETT. 
Mr. RICHARDSON with :Mr. l\lARTIN of South Dakota. 
Mr. AYRES with 

0

Mr. BARCHFELD. 
Mr. BURNETT with I\lr. BURKE of Pennsylvania. 
Mr. CARLIN with Mr. CARY. 
Mr. OLA:YPOOL with Mr. FOCHT. 
l\Ir. Cox of Indiana with Mr. GRIEST. 
Mr. CURLEY with Mr. GUERNSEY. 
l\Ir. Dms with Mr. HARTMAN. 
Mr. DONOHOE with Mr. HAUGEN. 
Mr. FLOOD of Virginia with Mr. HEALD. 
Mr. GODWIN of North Carolina with Mr. HINDS. 
1\!r. GOEKE with l\I.r. HOWLAND. 
Mr: GoLDFOGLE with Mr. HUBBARD. 
l\Ir. GUDGER with Mr. HUGHES of West Virginia.. 
l\Ir. KoNIG with 1\fr. HmfPHREY of Washington. 
Mr. LAMB with Mr. KAHN. 
l\Ir. LEE of Pennsylvania with Mr. LANGHAM, 
1\!r. LEGARE with Mr. LAFFERTY, 
Mr. LEVY with Mr. MOTT. 
Mr. LITTLEPAGE with Mr. MURDOCK. 
Mr. MCGILLICUDDY with Mr. OLMSTED. 
l\Ir. MCKELLAR with l\lr. PATTON of Pensylvania. 
Mr. MAHER with Mr. PICKETT. 
Mr. p ALMER with Mr. SULLOWAY. 
Mr. PATTEN of New York with Mr. PLUMLEY. 
Mr. RANSDELL of Louisiana with Mr. REY.BURN. 
l\Ir. RoBINSON with Mr. SIMMONS. 
~r. SCULLY with Mr. SMITH of California. 
Mr. STACK with l\lr. WARBURTON. 
l\I.r. TAGGART with Mr. WOODS of Iowa. 
l\Ir. TAYLOR of AJabamn.. with Mr. SPEER. 
Mr. WILSON of New York with Mr. SWITZER. 
For the session : 
Mr .. FORNES with l\Ir. BRADLEY. 
Mr. RIORDAN with Mr. ANDRUS. - . 
Mr. TILSOR Mr. Speaker, I would like to ask if the gen­

tleman from Mississippi, Mr. SrssoN, is recorded as voting? 
The SPEAKER. The gentleman is not recorded. 
Mr. TILSON. I voted "no." I am paired with the gentle­

man from :Mississippi; and I wish to withdraw my vote and 
answer " present/' 

The SPEAKER. Call the gentleman's name. 
The. name of Mr. TILSON was called, and he answered 

" Present." 
Mr. SPARKMAN. Mr_ Speaker, I would like to- ask if Mr~ 

DAVIDSON -voted? 
The SPEAKER. The gentleman is not recorded. 
Mr. SPARKMAN. I voted" aye" Mr. Speaker, and I wish 

to withdraw my vote and answer '{present," as I am paired 
with Mr. DAVIDSON. 

The name of Mr. SPARKMAN was called, and he answered 
0 Present/Y 

Mr_ :MARTIN of South Dakota. Mr. Speaker, I voted "no." 
I have a general pair with the gentleman from Alabama, Mr. 
RrnHAR-DSON, and I wish to withdraw my vote and answer 
0 present" 

The SPEAKER.. Call the gentleman•·s name. 
The name of Mr. MARTIN of South Dakota was called, and 

he answered " Present.'' 
The result of the vote was announced as above recorded. 
The SPEAKER. The question is on the adoption of the reso­

lution. 
The question was taken, and the resolution was agreed to. 

REGULATION OF INJU 'CT.IONS. 
The SPEAKER. There are three hours of general debate, 

one half to be conh·olled by the gentleman from Texas [:Mr. 
HENBY] and the other half by the gentleman from Illinois [Mr. 
STERLING]. 

l\Ir. HENRY of Texas. By the gentleman from Alabama [Mr. 
CLAYTON]. 

:Mr. MANN. Mr. Speaker, there is nothing in the rule a.s to 
who shall control the time. It will have to be done by unani­
mous consent. 

Mr. CLAYTON. Mr. Speaker, I ask unanimous consent that 
the time be controlled, one half by the chairman. of the Com­
mittee on the Judiciary and the other half by the leading mi­
nority member on the same committee, Mr. STERLING. 

The SPEAKER. The gentleman fi·om Alabama asks unani­
mous consent that he control o:q.e hulf the- time and the gentle­
man from Illinois [Mr. STERLINGJ control the other half. Is 

there objection? [After a pause.} The Ohair hears none. The 
Clerk will report the bill. 

The Clerk read as follows: 
A bill (H. R. 23635) to amend an act entitled "An act to codify, revise, 

and amend the laws relating to the judiciary," approved March 3, 
1911. . 
Be it enacted, etc., That section 263 of the act entitled "An act to 

· codify, revise, and amend the laws relating to the judiciary," approved 
March 3, 1911, be, and the same is hereby, amended so as to read as 
"follows, and that said act be further amended -by inserting after section 
266 thereof three new sections, to be numbered, respectively, 266a, 266b, 
and 266c, reading as fol!ows : 

'' SEC. 263. That no injunction, whether interlocutory or permanent, 
in cases other than those described in section 266 of this title, shall be 
issued without previous notice and an opportunity to be heard on be­
half of the parties to be enjoined, which notice, together with a copy of 
the bill of complaint or other pleading upon which the applic3:tlou f<>r 
such injunction will be based, shall be served upon the parties sought 
to be enjoined a reasonable time in advance of such application. But 
if it shall appear to the satisfaction of the court or judge that imme­
diate and irreparable injury is likely to ensue to the complainant, and 
that the giving of notice of the application or the delay incident thereto 
would probably permit the doing of the act sought to be restrained 
before notice could be served or hearing had thereon, the court or judge 
may, in his discretion. issue a temporary restraining order without 
notice.. Every such order shall be indorsed with the date and hour of 
issuance shall be forthwith entered of record, shall define the injury 
and state why it is irreparable and why the order was granted without 
notice, and shall by its terms expire wtthin sucll time after entry, not 
to exceed seven days as the court or judge may fix, unless. withiri the 
time so fixed the order is extended or renewed for a like I>eriod, after 
notice to those previously served, if any, and for good cause shown, 
and the reasons for such extension shall be entered of record. 

" SEC. 266a. That no restraining order or interlocutory order of in­
junction shall issue except upon the giving of security by the applicant 
In such sum as the court or judge may deem proper, conditioned upon 
the payment of sucfi costs and damages as may be incurred or suffered 
by any party who may be found to have been wrongfully enjoined or 
restrained thereby. 

"SEC. 266b. That every- order of injunction or restraining order shall 
set forth the reasons for the issuance of the same, shall be specific in 
termsI and shall describe- in reasonable detail, and not by reference to 
the b 11 of complaint or other document, the act or acts sought to be 
restrained; and shall be binding only upon the parties to the suit, their 
agents, servants, employees, and attorneys, or those in active concert 
with them, and who shall by personal service or otherwise have re­
ceived actual notice of the same. 

"SEC. 266c. That no restraining order or injunction shall be granted 
by any court of the United State , or a judge or the judges thereof, in 
any case between . an employer and employees, or between employers and 
employees1 or between employees, or between persons employed and per­
sons seekmg employment, involving or growing out of a dispute- con­
cerning terms or conditions of employment, unless necessary to prevent 
irreparable injury to property or to a property right of the party mak­
ing the application, for which injury there is no adequate remedy at 
law, and such property or property right must be described with par­
ticularity in the application, which must be in writing and sworn to 
by the applicant or by his agent or attorney. 

"And no such restraining order or injunction shall prohibit any per­
son or persons from terminating any relation of employment, or from 
ceasing to perform any work or labor. or from recommending, advising, 
or persuading others by peaceful means so to do ; or from attending at 
or near a house or place where any person resides or works, or carries _ 
on busines 

1 
or happens to be for the purpose of peacefully obtaining 

or commumcatiliW"'Wlformation, or of peacefully persuading nny person 
to work or to a:&Mwfu from working; or from ceasing to patronize or to 
employ any party to such dispute ~ or from recommending, advising, or 
persuading others by peaceful means so to do; or from paying or giving 
to or- withholding from any person engaged in such dispute any strike 
benefits or other moneys or things of value; or from peaceably assem­
bling at any place in a lawful rrumner and for lawful purposes; or from 
doing any act or thing which might lawfully be done in the absence of 
such dispute by any party thereto." 

Mr. STERLING. Mr. Speaker, I desire to offer the substi­
tute at this time and have it read. 

The SPEAKER. The Clerk will report the substitute. 
The Clerk read as follows: 

A bill (H, R. 21486") to regulate the granting of restraining orders and 
injunctions. 

Be H enacted, etc., That no injunction, whether interlocutory or per­
manent, shall be issued by any Federal court or judge without previous 
notice and an opportunity to be heard on behalf of the parties to be 
enjoined ~ but i! it shall appear- to the satisfaction of the court or 
judge, from the evidence or showing made, that immediate and irrepara­
ble injury is likely to ensue to the complainant, and' that the giving of 
notice of the application or the delay incident thereto would probably 
permit the doing of the act sought to be restrained before notii!e could 
be served or hearing had thereon, the court or judge may, in his dis­
cretion, issue a temporary restrai'ning order without notice. Every 
such order shall be entered of record and shall define the injury, state 
why it is irreparable and why granted: without notice, and also shall 
have indorsed thereon the date and hour of its issuance. Every such 
order issued without notice and an opportunity by the defendant to 
be heard .shall expire within such time after service is made or notice 
given, which shall be made or given as speedily as possible, not to 
exceed seven days, as the court or judge may fix, unless within the 
time so fixed the order is extended or renewed by the court or judge, 
for good cause shown, after previous- notice and an opportunity to be 

. heard. 
The SPEAKER. The gentleman from Alabama [Mr. CLAY· 

TON] is recognized. 
[Mr. CLAYTON addressed the House. See Appendix.] 
Ur. CLAYTON. Mr. Speaker, I ask unanimous consent that 

all gentlemen may have five legislative days in which to put in 
the RECORD remarks on the pending bill. 

The SPEAKER. The gentleman from. Alabama [Mr. OLAY· 
TON} asks unanimous consent that all gentlemen shall hav-e the 
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priYi1ege of printing remarks on this bill for ·firn legislative 
days. Is there objection? [After a pause.] The Chair hears 
none. 

Mr. CLAYTON. How much time ha·rn I consumed, Mr. 
Speaker? 

The SPE...\KER. The gentleman has consumed 56 minutes. 
The gentleman from Illinois [l\fr. STERLING] is recognized. 

l\lr. STERLING. l\1r. Speaker, I yield 40 minutes to the 
gentleman from Pennsylvania [l\Ir. l\1ooN]. 

Mr. l\IOON of Pennsylvania. l\Ir. Speaker, the vice of consid­
ering this important bill under a special rule which limits de­
bate upon its merits to the short space of one hour and a half 
on each side has already been made apparent to this House. At 
the yery outset of this argument the limitation of time imposed 
upon me makes it impossible for me to discuss adequately the 
great underlying fundamental legal principles which should be 
carefully weighed by the House before any vote is taken upon 
the bill. 

Three distinct reasons haYe been urged by the proponents of 
this rule as a neces ity for speedy legislation upon this bill. 
It has been boldly proclaimed by the adrncates of the bill that 
the United States eourts are the creatures of Congress; that 
Congress has by legislatwn called ·them into existence, and that 
Congress has therefore the power to modify, control, or destroy 
their functions and to place all of the limitations it pleases 
upon their judicial power. 

It has al o been further asserted that these courts have 
a.bused that judicial power, that under existing laws they have 
employed the writ of injunction as an instrument of oppression 
to certain classes of the people, and that this unwarranted 
u unmtion by the courts has created a pressing necessity for 
this legislation. 

One speaker who has preceded me has, indeed, boldly de­
clared that the courts of the United States have violated the 
elemental principles of justice, have substituted the equitable 
power of the court for the criminal processes of the land, have 
punished crime through the medium of the writ of injunction, 
and have therefore deprived the citizens of the United States 
of the most sacred of an of our fundamental rightS-the right 
of trial by jury. 

Mr. Speaker, it had been my purpose in this argument to 
answer fully each of these assertions, to controvert absolutely 
each of these three propositions, but the limited time at my 
disposal and the necessity for an extended investigation of the 
pro1isions of the bill, make it possible for ·me to refer only 
briefly to these declarations. 

No more serious and dangerous error has been advanced in 
modern · times than the proposition that the judicial power of 
the United States court is a creation of the Congress, that the 
functions and power of our courts have the· ·igin in or de­
rive their vitality from the legislative branc of the Govern­
ment. The dangerous and pernicious doctrine of these modern 
times which finds its pretext in the demand for the recall of 
judges and the recall of judicial decisions has its origin in this 
error. 1\Ir. Speaker, no man who is familiar with the Constitu­
tion of the United States and who is familiar with the historical 
facts that led to the adoption of that Constitution can for n 
moment doubt the error of that contention. The keystone of the 
arch of our constitutional government rests upon the absolute 
coordination· and equality of its three great departments-the 
legi lative, executive, and judicial. The wise builders of that 
Constitution, taught in the school of experience in the stormy 
days that preceded it, recognized the essential necessity for a 
complete separation between the judicial, executi're, and legis­
lati"re branches of the Government; and the superlative feature 
of that great instrument and that in which it differed c3sen­
tially from any other government ever established wn s the 
placing of the judicial power of the courts equal to and coordi­
nate with the legislative and executive powers, and that 
complete independence was accomplished by writing into · the 
Constitution, in Article III, section 1, this declaration: 

The judicial power of the United States shall be vested in one 
Supreme Court and in such inferior courts as Congress may from time to 
time ordain and establish, etc. 

The judicial power of our courts comes, therefore, from the 
Constitution of the United States and not from Congress. It 
derives its existence and its authority from the same source 
from which comes our legislative power. It is coordinate with 
and in all respects of equal potentinlity to that power; and 
while the Constitution of the United States creates but one 
court and leayes to Congress the power to ordain such inferior 
courts as may be necessary for the operation of the Govern­
ment, it is a fundamental principle of legal construction, estab­
lished through a long line of judicial decisions and accepted as 
axiomatic, that these courts when created and ordained, derive 
their judicial power from the Constitution and not from any 

act of Congress creating them. · And therefore, Mr. Speaker, if 
it be found in the discussion of this bill that it seeks-as I am 
convinced it does-to strike down a part · of the judicial powers 
of the courts vested by the Qonstitution, the legislation proposed 
by thi~· bill is entirely beyond our power to enact. . 

But it is impos ible, l\Ir. Speaker, for me to dwell longer upon 
this point, fundamental though it be, for I mu t proceed hastily 
to declare that the second proposition of the proponents of this 
measure is equally vicious and equally without reason, experi­
ence, or facts to sustain it. I refer to the assertion that the 
courts have abused their judicial power in the granting of in­
junctions; that they ha\e made the injunctirn processes of the 
courts an instrument of oppression for convicting men of crimes 
without the right of trial by jury, and have deprived them of 
their liberties without due process of law. 

These assertions have been frequently made. They haye been 
made the basis of political agitation, and have been industriously 
fomented to create a prejudice against our court , but I stand 
here to assert their falsity and to declare to this House that 
they have never been established by evidence. I ham been a 
member of the Judiciary Committee for six yen.rs. During that 
whole period of time bills seeking to deprive the courts of this 
power have been pending before that committee. Extensive 
hearings have been given to those favoring this legislatiqn as 
well as to those opposing it. Frequent demands have been made 
by the committee of those making these assertions to pro!l.uce 
the evidence before the committee to substantiate them. A few 
cases were presented, and an analysis of them utterly failed to 
establish th~ truth of the assertions. The fact is . .Mr. Speaker, 
that the use of the injunction by the Federal courts is rarely 
resorted to. A careful examination of the records of the courts 
shows that from 1903 to 1912 only 25 injunctions were granted 
by the courts in labor cases, against 447 in other cases in which 
no complaint of any kind was ever made, and an analysis of the 
25 cases in labor disputes demonstrates the fact that in every 
instance complete and impartial justice was done to both parties 
in the dispute. In the exceptional use of this great preventive 
writ, a writ absolutely essential to the administration of jus­
tice, mistakes may sometimes have been made, as they have 
been made and will be made in the future in eYery field of 
human instrumentality, but the declaration upon which the 
necessity for this drastic legislation is based is not true and 
therefore has not been proven. 

It is true that a few men in the history of the Government 
have been punished by imprisonment for contempt of court for 
disobedience· of the orders of the court in injunctiYe proceed­
ings, and it is ti·ue that sometimes the acts complained of-acts 
which were employed in the violation of the injunction of the 
court-have been crimes, but no man familiar with judicial 
decisions and with the laws as administered by the courts would 
dare declare that the plinishment for contempts for violation 
of the orders of the court have been made an instrumentality 
for the punishment of crimes. These crimes were1a violation of 
State statutes, over which the Federal comts had no jurisdiction, 
and the fact that the violation of the order of the court for which 
the punishment for contempt was inflicted incidentally involYed 
a crime against the State authorities is made the pretext for for­
mulating these monstrous and false accusations against · the 
courts of the United States. The whole argument to which I 
have referred is in effect an attempt to declare that the power of 
the court to protect the rights of the citizens of this country by 
the use of injunction should be i;lenied and desti·oyed in certain 
classes of cases; that the efficacy of the courts to protect civil 
and property rights by the strong arm of equity should be 
curbed and restrained; and in this connection, l\Ir. Speaker, I 
desire to call the attention of the House to a statement made 
upon this subject by Justice Brewer of the Supreme Court of the 
United States in a public address made in Brooklyn in Novem­
ber, 1909: 

Government by injunction has been an object of easy denunciation. 
so far from restricting this power, there never was a time when its 
restricted and vigorous exercise was worth more to the Nation and for 
the best interests of all. As population becomes more dense, as busi­
ness interests multiply and crowd each other, the restraining power of 
a court of equity is of far greater importance than the punishing power 
of a court of criminal law. 

· The best scientific thought of the day is along the lines ot preven. 
tton rather than those of cure. We aim to stay the spread of epidemics 
rather than permit them to run their course, and attend solely to the 
work of curing the sick. And shall it be said of the law, which claims 
to be the perfection of reason and to express the highest thought of 
the day, that it no longer aims to prevent the wrong, but limits its 
action to the matter of punishment? 

To take away the equitable power of restraining wrong is a step 
backward toward barbarism rather than forward toward a higher civili. 
zation. • • • Courts make mistakes in granting injunctions. So 
they do in other orders and decrees. Shall the judicial power be taken 
away because of their occasional mistakes? The argument would lead 
to the total abolition of the judicial function. 

This is the publicly expressoo opinion of one of the greatest 
and most conservative Supreme Court justices that has ever 
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adorned the bench. It Js a brief but exhausti"re summary of the 
efficacy and' necessity of the writ of injunction, and completely 
answers all of the populistic declarations of interested parties. 
that for political reasons are mging its destruction. 

But, Mr. Speaker, I must pass from the consideration of 
these great questions and direct my attention entirely to the 
consideration of the bill before us. This bill is know11 as H. R. 
23635 and was reported to the House on April 26, 1912, ·by a 
majority report made by Mr. CLAYTON, chairman of the com­
mittee, and a minority report in opposition to it representing 
practically the unanimous views ·of the minority, which was 
filed on May 3, 1912. 

The bill itself seeks to accomplish two purposes. It first 
amends section 263 of the Judicial Code by substituting there­
for the pro>isions of section 263 as pro-vided in the pending bill. 
It then proceeds to amend section 266 of the Judicial Code by 
adding thereto sections 266a, 266b, and 266c. 

The alleged scope of the bill is therefore to regulate the 
granting of injunctions. The power to grant injunctions · is 
inherent in courts of equitable jurisdiction. The power is not 
possessed by all courts, but is an incident only of chancery 
jurisdiction and can be exercised only by courts clothed with 
that power or by legislative authorization. It is power pos­
sessed by the comts of the United States and is derived from 
the Constitution of the United States, which by section 2 of 
Article III provides : 

The judicial power of the United States shall extend' to all cases in 
law or in equity arising under the Constitution. * .* * 

This inherent power of the Federal courts to protect all of 
the citizens of the United States in the enjoyment of all of the 
rights secured to them by the Constitution is therefore not be­
stowed by Congress, but is deri>ed from the same high source 
that Congress derives its power to exercise the function of 
legislation. 

Injunction is and always has been -an extraordinary remedy 
to protect constitutional rights from invasion; it is pre>entive 
rather than remedial, and it can ouly be employed by the courts 
or the judges when it is necessary to prevent irreparable in­
jury and when the complainant has no adequate remedy at law. 

1.'hese two conditions must exist before any judge will grant 
an injunction. Every lawyer before me knows that this is 
elementary textbook law and that it is embodied in our juris­
diction by an unbroken line of judicial decisions. But when 
these conditions do exist, and when they are made known to the 
court or a judge by a proper presentation of facts, then the 
Federal power conferred upon our Federal courts by the Con­
stitution of the United States in equity clothes them with a 
fundamental, organic, and inalienable power of protection which 
it is not within the power of Congress to destroy. 

Now, Mr. -Speaker, after these ~eneral observations, I will 
proceed to a consideration of the bill before us, and I shall 
direct my attention first to the proposed substitution of section 
263 of the bill for section 263 of the existing judicial code, and 
in doing this a few words of explanation respecting the origin 
of the proposed substituted section will be necessary. And 
this in turn requires a brief explanation of the history of con­
gressional legislation upon the subject of injunctions. 

The original judiciary act of 17 9 made no specific provisions 
for the granting of injunctions, but by a general provision in 
that act power was given to the courts to permit special writs' 
to meet special exigencies, and whatever injunctions were is­
sued prior to that time were baEed upon this section of the 
judicial act; but on March 2, 1793, a specific act relating to 
injunctions was passed by Congress, which is as follows: 

No injunction shall be granted in any case without reasonable previ­
ous notice to the adverse party or his attorney of the time and place 
of moving for the same. · 

This act continued in force until 1872, when the existing law 
upon that subject was passed. This act was carried into- the 
recent judicial code of 1911 and now stands as section 263 of 
that code and is one of the sections that it is proposed to 
amend by the pending bill, or by the first section thereof. l\Ir. 
Speaker, from the earliest days of the Government down to 
1872, notwithstanding the fact that the act of 1793 prohibited 
the granting of an injunction without notice to the adverse 
party or his attorney, restraining orders were constantly used 
by the courts without notice whene1er the exigencies of the 
case required it. Following the earlier practice of the English 
courts, the distinction between restraining orders and injunc­
tions was clearly recognized by the Federal courts. The state­
ment of the majority of the committee in their report that the 
"will of Congress as thus expressed was completely thwarted 
and the statute nullified by the peculiar construction placed 
upon it by the courts " is wholly without foundation in fact. 
This clearly recognized distinctive and necessary discrimina­
tion was acquiesced in by the entire bar of the country, and 

one of the earliest cases arising under the -act of 1793 arose in 
my own city of Philadelphia before a court presided over by 
Justice Wilson of the Supreme Court, who had himself been 
one of the most acti1e ancl influential men in the framing of 
the Constitution; and it is a curious historical fact that the 
c~se was heard in a room in the old statehouse adjoining that 
in which the Constitution of the United States had but a few 
years before been ado11tecl. T·he case is the one reported in 
2 Dallas, page 360, Schermerhorn v. L'Espenasse, in which .a 
restraining order was issued to prevent the defendant from 
ti:ansferring a \ery large amount of the certificates of the 
bonded indebtedness of the United States, or receiving the p1in­
ci11al or interest thereon, in viplation of an agreement trans­
ferring the right to the same to the plaintiff Schermerhorn. 
In this early case, as I ha>e before stated, the restraining order 
was issued without notice and was acquiesced in by .i\fr. Lewis, 
attorney for the defendant, then one of the leading lawyers in 
the country, who stated to the court that he understood that in 
this case .and in a large number of other cases, an injunction 
must be issued before a subpama was served, as there were 
various cases in which justice could not otherwise be obtained. 

This practice, .Mr. Speaker, of issuing restraining orders 
without notice, I repeat, was continued from the time of the 
passage of the act of 1793 down to the present time. Even 
Chief Justice Marshall, while sitting in circuit, granted such 
orders to prevent irreparable mischief where there was no 
adequate remedy at law; and it was universally recognized by 
the courts and by the bar that whenever a case was presented 
to a chancellor, where the plaintiff was without adequate pro­
tection of law, and where the injury sought to be resh·ained was 
irreparable, and where the giving of notice to the defendant 
to make the application might of itself be productive of the 
mischief apprehended by inducing the defendant to accelerate 
the act in order that it might be complete before the time for 
making the application had arrived, the chancellor must of 
necessity stretch forth the strong right arm of equity to pre­
vent the mischief; and that that power was inherent and organic 
and derived from the Constitution of the United States which 
vested the courts with equitable power and was beyond the 
power of Congress to deny or defeat. 

Mr. Speaker, I repeat that such was the state of the law 
until 1872, when the present law, known as the Carpenter Act, 
was passed, which repealed the act of 1793 and became there­
after the Federal law upon the subject of injunctions. This 
law is also very ·brief. 

SEc. 718 (now section 263 of the Revised Judicial Code). Whenever 
notice is given of a motion for an injunction out of a circuit or district 
court, the court or judge thereof may, if there appears to be danger 
of irreparable injury from delay, grant an order restraining the act 
sought to be enjoined until the decision upon the motion, and such 
order may be gr11nted with or without security, in the discretion of 
the court or judge. 

It will be observed that a rigid interpretation of the lan­
guage of section 718 would require that the granting of a re­
straining order by the courts must be preceded by a notice to 
the defendant of the granting of a writ of injunction. This 
was not the intention of the legislators, nor was that construc­
tion ever placed upon it by the courts. At the time of the pas­
sage of this act in the Senate in 1872 the author of the bi11, 
.Mr. Carpenter, publicly declared in his argument that his under­
standing of the powers of the courts to issue restraining orders 
in special cases could not be controlled by Congress, and this 
statement was acquiesced in by those who opposed the bill; and 
I repeat, Mr. Speaker, that in all decisions rendered by the 
courts since that time down to t11e present the inherent right 
of the court to grant a restraining order without notice to 
prevent irreparable mischief, when the exigencies of the -case 
require it, was never denied nor disputed by the bar or bench 
of the country, and the comts continued to exercise this po"\'.·er 
to grant restraining orders without notice in a few cases where 
it was absolutely essential to protect civil and property rights. 

But, Mr. Speaker, in recent years certain agitators attempted 
to foment public discontent among the masses by charging the 
courts with a violation of the strict letter of the law. The agi­
tation and the declarations of these promoters were entirely 
unjustifiable, but the allegations were widely disseminated and 
resulted in occasional resentful denunciations of judges and 
courts of what was alleged to be an unwarranted abuse of 
judicial power. 

President Taft, in his message to Congress of Dec~mber, 1909, 
made the following recommendation : 

I recommend that in compliance with the promise thus made-­
referring to the platform of the Republican convention of 1908-
appropriate leghilation be adopted. The ends of justice will best be 
met and me chief cause of complaint against ill-considered injunctions 
without notice will be removed by the enactment of a statute forbidding 
hereafter the issuing of any injunction or restraining order, wheth~r 
temporary or permanent, by any Federal court without previous notice 
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and a reasonable opportunity to be heard on behalf of the parties to be 
enjoined; unless it shall appear to the satisfaction of the court that 
the delay necessary to give such notice and hearing would result in 
irreparable injury to the complainant, and unless, also, the court shall · 
from the evidence make a written finding, which shall be spread upon 
the court minutes, that immediate and irreparable injury is likely to 
ensue to the wmplainant, and shall dE:.fine the injury, state why it is 
irreparable, and shall al o indorse on the order issued the date and 
the hour of the issuance of the order. Moreover, every such injunction 
or restraining order issued without previous notice and opportunity by 
the defendant to be heard should by force of the statute expire and be 
of no effect after seven days from the issuance thereof or within any 
time less than that period which the court may fix, unless within such 
seven days or such less · period the injunction or order is extended or 
renewed after previous notice and opportunity to be heard. · 

My judgment is that the passage of such a.n act, which really em­
bodies the best practice in equity, and is very likely the rule now in 
force in some courts, will prevent the issuing of ill-advised orders of 
injunction without notice and will render such orders, when issue!i, 
much less objectionable by the short time in which they may remam 
effective. · 

After the receipt of this message, as I was at that tim~ en­
gaged on the subject of the revision ·of the judicial title of the 
li'ederal statutes, I took the matter up forthwith and prepared 
a bill which I submitted to the President, and he gave it his 
hearty and unqualified approval. This bill was widely pub­
lished throughout the country with the President's statement 
that he appro".ed fully of all of its provisions and that he hoped 
it would be passed by Congress without any alteration, amend­
ment, or change whatever. This bill was introduced in the 
Sixty-first Congress, was referred to the Judiciary Committee, 
but has never been reported therefrom. 

This bill was again introduced in the present Congress, and 
was proposed in committee as a substitute for the pending bill, 
and under the provisions of the rule under which this present 
discus ion is proceeding, will be offered to the House by the 
Republican Members as a substitute for the same. · 

This bill, then, introduced by a Republican Member and 
indorsed ·by President Taft, represents, I believe, the attitude 
of our party upon the subject of congressional regulation of 
injunctions. . 

It is substantia1ly section 263 of the proposed bill with one 
single exception, to which I shall -allude hereafter. It does not 
in any material respect change the existing law with regard to 
injunctions. It merely clothes the court with the legal right to 
i sue restraining orders, without notice, without resorting to 
the exercise of its inherent equitable powers to do so. It de­
fines l the requisites that must appear to the court as a ground 
for i suing the restraining order without notic;e. It requires the 
day of the 1ssuance of the order to be indorsed upon it and re·· 
quires the reason for its being granted without notice to be spread 
at large upon the record. It requires by law the complainant to 
be reasonably vigilant in maintaining his right to the remedy 
he has invoked. In other words, it embodies in concrete lega1 
form the actual practice of the judges of the Federal courts, 
almost invariably pursued by them, in the gmnting of injunc­
tions, and does eliminat.e the danger of all ill-considered and 
injudicious restraints, and erects an impregnable bulwark against 
the widely disseminated, resentful, but unwarranted, denun­
ciations of the courts and judges. 

:Mr. Speaker, I repeat that this is, I believe, the attitude of 
the Republican Party upon this subject; a willingness that they 
have at all times shown to assent ' to any rational proposal to 
properly safeguard ·the issuance of injunctions against even the 
possibility of abuse. · I repeat, in order that it may be dis­
tinctly understood, that this pToposal is indorsed by the Demo­
cratic members of this committee by their proposal in this bill 
to amend section 263 by this literal transcript of the Moon bill, 
with the exception before alluded. to. 

The minority members therefore practically support this sec­
tion, as before stated, and will, at the proper time, move to sub­
stitute that section, slightly amended, for the proposed bill and 
will ask the House to join them in that proposition. 

Now, the only material difference beh een the Moon bill and 
section 263 of the pending bill, to which I desire now to call 
your special attention, is that the Moon bill provides that the 
restraining order issued without notice shall expire seven days 
after it is served. upon the defendants. Section '263 provides 
that it shall expire not more than seven days after it is entered. 
That is the vital distinction, and it is vital. 

Why, a restraining order is of no vitality until it is served; 
it is as inocuous as the paper on which it is written. It has no 
force, it is not in existence as far as it has any effect, as long 
as it is in the pocket of the officer or in the archives of the 
court. It is a harmless and inocuous paper itself. Its vitality 
only comes into existence the moment it is served, and if you 
are going to make a restraining order expire seven days after 
the entry, the way to let an order expire is to evade the service 
and get outside the jurisdiction of the court Therefore, when 
any person has an idea that a restraining order is to be issued 

he may get out of the way and thus evade it. That is the vital 
distinction between the two. 

They point out the fact that the President recommended that 
it should expire seven days after entry. They point out the 
fact that the Clayton bill itself embodied the recommendation 
of the President. I shall not attempt to state conversation be· 
tween myself and the President, but I prepared this bill con· 
tabling this vital distinction. It was submitted to the Presi· 
dent He examined it carefully and gave out to the country 
th-e statement that he approved every word of that bill and 
hoped that it would forthwith be passed b-y Congress. 

Therefore the inference is irresistible that in that particular 
point, when the President's attention was called to it, he ap· 
proved without qualification this change from his original 
recommendation. 

Now, Mr. Speaker, I resume my discussion of the other sec· 
tion of this bill. This section is defective only in the 1-e. 
spect of which I have spoken, and all that needs to be cor· 
rected is in that one essential particular, and then it would be 
good law. I want to repeat before I leave it, that this pro­
vision introduces nothing new in the law, but simply embodies 
in a statutory form the exact practice of all the Federal judges 
in granting injunctions. · . 

I now pass to a consideration of the other sections of this bill, 
and desire to call the attention of the House to the fact that 
they are designed as amendments to a different section of the 
judicial code. They propose three additional sections to be 
added to section 266 of that code. They are numbered in order 
as section 266a, section 266b, and section 266c, and they are 
intended as new substantive provisions of law. What is sec· 
tion 266? It is not the general law relating to injunctions. Two 
hundred and sixty-six is what is known as the Overman bill. 
When we passed the Interstate Commerce Act, which, among 
other things, provided for the Commerce Court, there was great 
agitation about the Federal courts restraining the operation of 
a State law. There was an effort made to absolutely prohibit 
the Federal courts from· prohibiting the operations of a State 
law. That was discovered to be absolut.ely unconstitutional. 
Under the fourteenth amendment, the States were absolutely 
prohibited from depriving people of the equal protection of th~ 
law, and therefore whenever a State statute did that the United 
States courts must perforce have jurisdiction and restrain it 
What did we do? We said by section 266 that whenever the ap· 
plication was made to the Federal courts to restrain the opera· 
tions of a State law one judge could not grant an injunction, 
that there must be three judges sitting and one of them must be 
either a supreme court justice or a circuit court judge. That is 
the law to-day, that is all. It is a regulation of injunctive 
power that is within the power of Congress. Now, this bill 
seeks to add three new se~tions to that. One of them, section 
266a, which at length says that no restraining order shall issue 
except upon the giving of security. Well, I have not any objec· 
tion to that. I want to say that is nothing but an unneces ary 
reflection upon the fairness of the chancellors of the United 
States. No single instance to establish its necessity ever was 
even hinted at before the committee. I have never heard a · 
statement in all this agitation that any court has failed to per· 
form its duty in that respect. The act of 1872, now section 263, 
gives discretion to do or not to do it. No llving man ever made 
a statement before our committee or anywhere else that the 
court had not always required security when it was necessary; 
therefore this section is an unne~sary reflection against · the 
judges; but it is all right; I do not object to it. 

The next one is 266b, and let me call attention to that for n. 
few minutes. It says : 

That every order of injunction or restraining order shall set forth 
the reasons for the issuance of the same, shall be specific in terms1 and 
shall describe in reasonable deta.il, and not by reference to the ·bill of 
complaint or other document, the act or acts sought to be restrained. 

And it also further provides, and this is to me th~ dangerous 
part of it: 

And shall be binding only upon the parties to the suit, their agents, 
servants, employees, and attorneys or those in active concert with themf 
and who shall by personal service or otherwise have received aetua. · 
notice of the same. 

First of all, the issuance of injunction and the requisites of 
an injunction are e sentially regulated by the equity rules 
of the United Stat~ courts. It has been said, indeed, in the 
majority report, that there is no 1~ to-day requiring any 
particular form for an injunction. Oar equity practice for 
nearly 60 years has been regulated by enacting n few funda­
mental principles and then leaving all the details of the prac­
tice to the rules of the Supreme Court of the United States. 
These rules and regulations have, therefore, the authority of 
l:,tw. Every lawyer here who practices in a supreme conrt 
knows that. The Supreme Court rules pr,escribe the essentials 
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of an injunction. No judge draws an injunctive order to suit 
his own will or his own caprice. Therefore every single order 
is regulated by law to-day. Now, I call attention of the ma­
jority side of this House to the fact that these rules forbid in 
an injunctive order unnecessary recitals. The object of every 
injunctive order is to make clear what the parties restrained 
have to do or what they must not do. Any injunctive order 
that does not do that so clear that the wayfaring man, though 
a fool, could not err therein, can not be held and never has 
been held to be properly drawn or to be of any legal force or 
effect, but these rules do say that a man shall not restate in 
that order the recitals of the bill; that you must state what 
the man must or must not do. Why, you confuse any man 
by making a restraining order if you do not do that. The 
existing practice absolutely requires that everything shall not 
go iu. Now, bear in mind the uselessness of this provision. 
The first section already provides-that is one of the things 
provided in section 263 ; one of the things recommended by the 
President-that the judge when he grants the restraining order 
without notice should write in the record the kind of injury he 
was going to guard against and say why it was irreparable and 
why he granted it without notice. That is already provided 
for to be entered in the record of the court. Now, why provide 
for a useless repetition in the injunctive order of the court 
when it can only confuse the person sought to be restrained? 
Now I propose to pass very briefly upon the next paragraph of 
this section, as there are other gentlemen who will speak about 
it. r refer to the paragraph which limits the persons to be 
bound by the injunction. ·The gentleman from Illinois, in his 
query to the chairman of the committee, indicated by his ques­
tion what everybody here has in mind-that the object of this 
bill plainly is intended to limit the scope of the injunction to 
somebody named in it or somebody known to the complainant at 
the time it is issued; somebody who at some time happens to 
be in active concert with them. But, Mr. Speaker, the inten­
tion of the injunction is to restrain an irreparable injury, to 
restrain an injury that can not be compensated for by law, to 
restrain every person under all conditions and under all circum­
stances that can be reached by a court of equity from doing 
the thing prohibited. Now, under the attempt to limit it by 
this legislation to known persons, or to persons in active concert 
with them, you are going to minimize, to narrow, and, in some 
instances, to destroy that power. 

Mr. SHERLEY. Will the gentleman yield 'for a question? 
Mr. MOON of Pennsylvania. I do. 
l\fr. SHERLEY. Will the gentleman permit me to say that I 

have in my hand the rules of practice in equity. Will the 
gentleman point out the rule which he says controls the ·prac­
tice in the issuance of injunctions by courts? 

l\Ir. MOON of Pennsylvania. I can not do so, my time is 
limited and I can not be interrupted to do that. 

Mr. SHERLEY. Can the gentleman even state the number 
of the rule? . 

Mr. MOON of Pennsylvania. No; I can not do that. But I 
am absolutely convinced of the fact that it is provided for in 
the rules of the court. The gentleman knows it as well as I do. 

l\Ir. SHERLEY. I deny absolutely the statement the gentle­
man has made, and for that reason offer him the rules, so that 
he can present the rule he refers to to this House. 

l\Ir. l\IOON of Pennsylvania. The rules do not say what an 
injunction shall--

Mr. SHERLEY. That does not answer the question that 
the rules of the Supreme Court declare exactly what an injunc­
tion shall contain. 

Mr. MOON of Pennsylvania. They do so essentially but not 
in detail; but to return to the subject that I was discussing 
at the time of the interruption, I was endeavoring to show 
that there are many conditions under which men who are not 
parties, who are not agents, who are not in active concert with 
defendant, might, even with the notice of the restraining. order, 
commit every act of irreparable mischief that order sought 
to prevent. Now, the only excuse for this provision is this. 
The only consequence inflicted upon a man who disobeys a 
mandate of a court in equity is punishment by contempt. Of 
course everybody recognizes that. Many men in times of ex­
citement would not hesitate for a moment to openly, flagrantly, 
or defiantly violate ·court injunction but for the fear of that 
punishment. Now, the invariable rule, established by the 
Supreme Court, a rule of invariable application, is that no 
man can be punished for contempt for the violation of an in­
junctive order, who did not have a ·real, substantial, or accurate 
notice of the existence of that order and of the fact that he 
was purposely violating it. Therefore your effort to limit it 
to an enumerated number of people is exceedingly dangerous, 
and would permit the commission of many offenses by men who 

could ·not be named, and who could not be shown to be in active 
concert with those who are named, and is absolutely unneces­
sary, because the court can not punish them for cpntempt until 
they have actual notice. 

Now, l\Ir. Speaker, the next section is the one to which I de- . 
sire to call the particular attention of the House, namely, sec­
tion 266c, w:qich is as follows. If you gentlemen haYe not 
the bill before you, I be,g to ask you to consider it carefully 
while I hastily read the section. Here we come to tbe real 
meat in this bill, here we come to its sinister motives, here 
we come to the introduction of a danger that requires and de­
mands our most careful scrutiny. 

SEC. 266c. That no restraining order or injunction shall be granted 
by any court of the United States, or a judge or the judges thereof, in 
any case between an employer and employees, or between employers 
and employees, or between employees1 or between persons employed and 
persons seeking employment1 involvmg or growing out of a dispute 
concerning terms or condit10ns of employment, unless necessary to 
prevent irreparable injury to property or to a property right of the 
party making the application, for which injury there is no adequate 
remedy at law. 

Now, that seems absolutely harmless. You would say, on the 
face of it, "Mr. MooN, that is existing law." I say, if it is 
existing law, why do we want to do the futile and foolish thing 
of exposing ourselves to the ridicule of the courts by enacting 
existing law? Everybodf will say, "Why, an injunction can 
not issue in any case except where there is no adequate remedy 
at law." That is true. An injunction can not issue in any 
case except to prevent an irreparable .injury. That is true. I 
have textbook authorities here, which I will not take time to 
read. EYery tyro and student of law in his first year knows 
that. He knows when you talk about an injunction its author­
ization requires two absolutely essential prerequisites, the first 
one of which is that there must be no adequate remedy at law, 
and, secondly, that the mischief must be irreparable. In other 
words, the injunction does not come into existence until ordinary 
legal means have become useless for pr1,tection. Why, the inter­
vention of equitable protection is wholly dependent on the fact 
that a man has no adequate remedy at law. Now, therefore, 
you say and I say, why is it necessary to declare that in labor 
disputes a complaint shall not be entitled to a writ of injunc­
tion except to prevent irreparable mischief ~nd when there is 
no adequate remedy at law, when that is already the law now 
ih every. case? 

Ah, Mr. Spe.aker, the sinister object of that is found in 
another clause. It is found in the definition of the rights that 
are to be the subject of injrinctive protection; you will find that 
in this particular class of cases-labor cases-that the injunc­
tion shall issue only to protect property and property rights. 
I want to pause there to make. it clear. Every other right 
known to the law-civil rights, personal rights, political rights­
will be absolutely beyond the power of protective relief in labor 
disputes. Now, understand that the definition given of injunc­
tions by every standard authority-and I have them here and 
will put them in the RECORD, but will not take time to read them 
now, but nobody will contradict them-the definition given of 
the rights that the injunctive process is intended to protect are 
civil and property rights. This bill contains the sinister limita­
tion in this particular class of cases of the protection of the 
injunctive process to property and property rights only . . 

Now, let me make that clear. Do not, gentlemen, get into 
your minds and say, "Oh, well, it only takes away the power to 
protect by injunction these civil, personal, or political rights. It 
leaves for them all the protection of the common law and the 
common-law courts. It simply strikes down the power to pro­
tect by injunction these great rights." Nothing of the kind. 
Do not be deceived. Understand that no injunction can issue in 
any case as long as there is legal protection for any rights ; 
no injunction can issue as long as the damages to those rights 
are susceptible of calculation. No injunction can issue in these 
cases or in any cases until the protection afforded by the com­
mon law has broken down and is inapplicable . . Therefore this 
limitation to property rights does not begin until there is no 
other protection left except the equitable protection. That is, 
in other words, by striking down equitable protection in 
labor disputes to civil rights and personal rights and political 
rights you take away all the protection they have under the 
Constl tu ti on. 

Let me restate it. They•could not come into equity at all 
until they had not any adequate remedy at law. They can not 
get into equity until their damages are irreparable. That is 
hornbook law. Therefore, for the protection of all _rights ex­
cept property rights in a labor dispute, every power und'er the 
Constitution and the law is absolutely swept away, except the 
power to punish for crime. 

Mr. Speaker, the result is obvious. If you pass this bill, you 
denude the citizens of the United States of every 1i<!Stige o:t 
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protection: under the Constitution and laws of the land as soon court the equal protection of the laws, in violation of the four­
as their rights a:re involved by a labor dispute, except as to teenth amendment. The 1"3.Ilguage of the court upon this sub- · 
the protection of property rights. Suppose some of your con- ject is as follows: 
stituents desire to go into industrial pursuits. They buy a. The fourteenth amendment, in declaring that no State shall deprive 
piece of land to buHd a factory, and ill so doing they are pro- any person of life, liberty, or property without due process of law, 
tected by the Constitution and the law and the equity power nor deny to any person within its jurisdiction the equal protection of 

the .laws, undoubtedly. intended tha.t there should be no arbitrary 
of the courts in all the rights that they possess .as to property, depnvation of life or liberty, or arbitrary spoliation of property but 
ciyil, personal, and political. Th-ey buy bricks to build that ~at equal protection and security should be given to all under' like 
factory, and they buy the machinery to put into it, and in all circumstances in the enjoyment of their personal. and civil ri<•hts · 

that all persons should be equally entitled to pursue their happlness 
of these tran actions they do- not denude themselves of legal and aequrre and enjoy property; that they should have like access to 
or equitable protection at all. The full power of the Constitu- the courts of the country for the protection of their persons and 
t ·o and th l f th I d t th · t " property, the. prevention and redress of wrongs, and the enforcement 

I n e aws o e an are open o · em ill a cour 0.1. of contracts; that no impediment should be interposed to the pursuits 
equity for protection. But the moment they employ lab-Or to of anyone ex~ept a.s applied to the same pursuits by others under like 
operate tha.t industry, under this bill, that very moment they circumstances; that no greater burdens · should be laid upon one than 
denude themselves of the protection of the Constitution of the are laid upon others. 
United States, and the laws passed in pursuance thereof, to The similarity, .Mr. Speaker, between the propo ed provision 
everything except their- property rights. of the pending bill, de troying equitaMe ·protection for es-

Gentlemen, I am going to stop to ten you tb.at that is :ibso- sential rights to. a large and distinctive class of our citizens and 
lutely unconstitutional. You can not do it. Would you do it the Illinois antitrust act, which exempted from its provision 
if you could? You are going to create a class here that has certain classes of contracts, must be obvious and apparent to 
greater rights 01L les rights under the law than the rest of the all, and the language ef Justice Harlan declaring that act un­
people. The class thus attempted to be exempted from the constitutional is in every essential principle equally applicable 
opemtion of the general law is the labor class and all other to the act we are asked to pass by the adoption of the present 
persons inYolved in labor contracts. • Do. you realize. the extent bill 
to wllich contracts. growing out of Iahor affect our life! Why, It is true that the cases which I have cited arose under the 
it was stated before our committee tha.t there are 30,000,000 fourteenth amendment to the Constitutio~ which is a prohibi­
people in this country engaged in gainful occupations. It tion upon the States to enact legislation depriving the citizens 
seemed to me like an overstatement, but th-e witness declared of the States of the equal protection 0f the law; but it is univer­
his ability to verify it. Why, gentlemen, our material greatness, sally conceded by all lawyers and men familiar with the trend 
onr stupendous importance in the eyes of the world, and our of judicial decisions that the prohibition of the fifth amend­
.national leadershi].} in comme1·ce and finance. have- been gained ment to. the Constitution, which is a limitation upon the power 
by our prominence as an industrial natien, and it is safe to say of Congress to pass any act which shall deprive the citizens of 
that three-fourths of omr vast population have many diverse the United States of life, liberty, and property without due 
interests thn.t are affected in vital ways by labor co.ntracts or process 0f· law, is the exact equivalent of the fourteenth amend­
by questions affecting labor relatiens; and in this. inaustrial ment; that, in other words, Congress has no greater constitu­
Nation is it wise to say that three-fourths of our people shall tion'ftl right to deprive the citizens of the United States of the 
be deprived of protection except fol:- pL'operty rjghts? equal protection of th-e laws of th-e land under the salutary 

Even though you should regard it wise, yeu can not d<> it, provisions of the fifth amendment t<> the Constitution than have 
because it is unconstitutional. One of the primal objects of the respective States the right to deny the same equal protection 
that Constitution wag to· secure to all meu at all times the of the law to. their own citizens under the· provisions of the four­
equal protection of the law, to· prevent the creation of class di&- teenth amendment • While this particular point has never yet 
tinctions. This has been so frequently declared by the: courts come before the Supreme Court for- final decision, because Cen­
that citation of authodty is unnecessary, but let me. ll'eadl you gress has never heretofore attempted to deprive our citizens of 
what Justice Field said about the equal protection of th-e. lawst that egual protection,. yet it has been e 'tablished by analogy 
this constitutional guaranty seenred to all! of the people. Let and will not be doubted Ol"' disputed by any lawyer upon the 
me tell you what he said about what every faw must do and flooir of this House. 
what all are entitled to-. Mr. CLAYTON. Mr. Speaker, may I interrupt the gentleman 

In the case of County of Santa Clara. v. Railroad Co .• in to ask him what case he is referring to..? 
Ei,..,hteentb Federal Reporter,. sj)eaking o-f this subject, he said: .Mr . .MOON of Pennsylvania. F1·om Conn-elly v. The Union 

And by equal! protection is mea:nt equal security to everyone to bis Se-wer· Pipe Co.,. One hundred and eighty-:l!ou:r United States 
primte tights-in his right to life, to liberty, to property, and to the Rt-ports. 
pursuit of happiness. It implies not only that the means which the .Mr. CLAYTON. I thought he was reading from the well­
laws atrordl for s11ch security shall be equally accessible to him, but known foundry case. I thoubO'ht the gentleman was m' C'lYlrch of 
that no one shall be subject to. any greater burdens or eha.rges than .,.;;u 

such as are. imposed upon al1 others under like ckcumstances. This the truth and I thought I saw evidence of the light of truth 
protection attends everyone everywhere, whatever be bis position in breaking in on him [lau:ghte.r], and I wanted to give him the 
society or hls as ociatiQn with others, eithe1· for profit, improvement whole light. 
or pl-easui;e_ It does not leave him because o:i a.n:y: social 011 official 
position which he may hold, nor because be II13ry belong to a wlittcal .Mr. MOON of Pennsylvania. · I have read to the gentleman 
body OI' to. a religious society or be a member of a commercial, manu- :from the opinions of the Supreme Court, to which I ge> for all 
facturing, or transportation company. It is the shield which the arm 
of our ble sed Government holds at all times over everyone-man interpretation of principles, and in the light of which I stand 
woman, and child-in all of its broad domain, wherever they m.u.y g~ and which I think will utterly and absolutely condemn the spirit 
or in whatever relations they may fie placed.. of this bill. · 

That is the idea of the equal protection of the law that is · Mr. CLAYTON. That is a very great undertaking in thjs 
evidenced by a great justice of the Supreme Court of the Congress. 
United States. Ur. 1\IOON of Pennsylvania. I am willing to ru;sume tha.t 
Why~ 1\Ir. Speaker, e-very act that has ever been attempted obligation, but I would not have proposed.. it if the gentleman 

to . be pa~sed by a State to deptlve the people of the equal had not interrupted me_ 
protection of laws has been declared unconstitutional I recall The SPEAKER pro tempore. The time of the gentleman has 
one in the State of Illinois-a leading case upon the subject, expired. 
reported in 184 United States, p.age 540-entitled Connelly v. 1Ur. STERLING. 1\fr_ Speaker, I yield 15 minutes more to 
The Union Sewer Pipe Co. . the gentleman from Pennsylvania. 

The State of Illinois had passed one of the most sweeping The SPEAKER pro tempore~ The time of the gentleman 
antit1·ust acts ever passed by any State~ It not only attempted from Pennsylvarua [:Mr. MooN] is extended 15 minutes. 
to prevent combinations which sought to restrict prices, and not Mr. 1.\-IOON of Pennsylvania. l\fr. Speaker, again I am re­
only made such a. combination a criminal act, but it provided, minded of the limitation of my time, and I must hurriedly pass 
further, that no suit at law to recover for the price of goods to the last section of the bill. Gentlemen, the fast pa.ragrapb 
manufactured and sold in violation of the statute could be of section 266c is vicio.us, dangerous, and unconstitutional, as I 
maintnined. The defendants refu~d to pay. for pipe that had ha.ve shewn you, but thP.- next is worse, if possible. Let me call 
been bought, on the ground that they we1·e manufactured and your attention now to the seeond paragraph of that section. It 
sold in violation of the provision of this aeL Section 9 of the is as :follows.: 
act was as follows : And no ~uch restraining order or injunction shall prohibit any per on 

The provisions of this act sha:ll not a1Jply ro ~"'rlcultural' 1>roducts· or or persons from terminating any relation of employment, or from ceas-
llve stock while in the bands of the pi:oducer and: raiser. ing to perform any work 01· labor, or from recommendin"', ad'Vising, or 

persuading others by peaceful means so to, do ; or from attending at or 
The Supreme Court of the United States in a vigorous opin- near a house or place where any person resides or works, or carries on 

ion delivered by Justice Harlan declared the act unconstitu- business, or happens to be for the purpose of peacefully obtaining or eomm.unieating information. or- of peacefully pe.rsuadin ~ any peTson . 
tional because it denied to persons within. the. j_nrisdietion at the to work or to, abstain from. wo.rk.ing;. or- from_ ceasing to patronize ol' 

. 

. 
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to· employ any party to such d.ispQte ; or from recommending, adyising, 
or persuading others by peaceful means so to do ; or from paymg or 
giving to or withholding from any person engaged in such -dispute any 
11trike benefits or other moneys or things of value ; or from peaceably 

. ~ssembling at any place in a lawful manner and for lawful purposes; or 
from doing a.ny act or thing which might lawfully be done in the 
absence of such dispute by any party thereto. 

This hurried analysis I have given of the first paragraph of 
section 266c has, I trust, aroused your fears to the danger of 
such legislation and to its apparent unconstitutionality. But 
some of the more optimistic of you may say, "Well, at all 
events, even though we are denied the equal protection of the 
law, and even though we are denied the protection to our civil, 
political, and personal rights by that section, yet, thank God, 
we have our property rights protected." Oh, no, gentlemen, do 
not delude yourselves with any such false hope. Read this 
next paragraph and you will find that in a great multitude of 
important cases, when the citizens of the United States are in 
vital need of equitable protection, the courts are absolutely 
deprived of their power to protect even property rights. It says 
that in the protection of property rights certain enumerated 
acts shall never be enjoined. Do you catch the significance of 
that? i ask you to observe that those acts thus protected are 
every one of them successive steps in every strike, every boy­
cott, el"ery lockout that has eve1· been devised. They separate 
those acts and segregate them and place them separately beyond 
the power of the court to enjoin for any purpose; they enu­
merate a number which no court would ever think of enjoining 
independently, but they gfre each, step by step, until they enu­
merate in their successive order every single implement that 
has been employed by the cruelest, most tyrannical, most 
brutal, and most dangerous strikes and boycotts that human 
ingenuity has ever invented. 

In other words, l\1r. SOeaker, the first paragraph of section 
26Qc strikes down the power of our courts to protect in labor 
disputes any rights but the rights of property, and the second 
paragraph of that ection, the paragraph we are now consider­
ing, trikes down absolutely the power of the courts to protect 
even property rights, when that protection requires them to 
restrain by injunction the performance of certain enumerated 
acts by men engaged in labor-disputes. acts IllilllY of which are 
innocent in themselves and which no court would even independ­
ently enjoin, but which in combination have been and may at 
any time again become the most dangerous and destructive 
weapons of unlawful industrial warfare. 

Permit me again, 1\!r. Speaker, to call the attention of the 
Hou e to the !net that while this section only professes to de­
prive us of the right of equitable protection by injunction to 
all of our rights in labor disputes, yet to deprive us of this pro­
tection 1s to depri"Ve us of all protection guaranteed by the 
Constitution, because the right to equitable protection does not 
begin until the power of the law to protect us is inadequate and 
impossible. 

The obvious purpose of this paragraph, Mr. Speaker, is to 
legalize the modern strike and secondary boycott as instru­
ments of industrial warfare, and to place the destructi"re ma­
chinery of these dangerous and cunningly devised weapons 
beyond the preventive power of our comts of justice. 

Ml» .Speaker, the l'ight of men singly or in combination to 
strike for the purpose of increasing their wages, for bettering 
their condition, or for any other legal purpose; the right of 
men to refuse for any rea on to work for another or to deal 
with him in any way, is one of the highest and most sacred 
rights lmown to the law. It is a right that is at all times 
entitled to the ab olute protection of courts of justice, and no 
court and no judge in the land would withhold that protection. 
It has been declared by the Supreme Court of the United 
States to be a' personal and a property right guaranteed by 
the Constitution of the United States. 

But, Mr. · Speaker, every man acquainted with modern labor 
disputes knows that many organized strikes are not limited 
in their purpose or their conduct to a securing of those rights. 

l\Ir. Speaker, the strike as an instrument in labor disputes 
assumes in its progress innumerable forms, but certain features 
are common to all of them. Vai.·ious attempts have been made 
to define them: Some eminent authorities have gone so fur as 
to say that a peaceful strike has never been conducted, that 
it is impossible, that in its very nature it aims at unlawful 
coercion of employees and of men seeking employment A very 
fair and conservatlrn analysis of the ordinary features of a 
strike is contained in the following statement gleaned from 
Federal decisions: 

A strike is properly defined as a simultaneous cessation of work on 
the part of the workmen, and its legalit y or illegality much depends 
upon the means by which it is enforced and .on its objects. It may be 
criminal or it ma:}_' be part of a combination for the purpose of injur­
ing or molesting e1ther masters or men ; or it may be simply illegal, as 
if ft be the result of an agreement depriving those- engaged in it ot 

tb,eir liberty of action ; or it may be perfectly innocent, as if it be the 
result ot the voluntary combination of the men for the purpose only 
of benefiting themselves by raising their wages, or for other lawful 
purposes. 
· In every case the questions involved are--is it an innocent strike or is 

it a _c;ombination designed to cripple the employer's property, to obstruct 
him rn the operation of his business, to interfere with other employees 
who do not wish to qult, or to prevent by intimidation or other wrong~ 
fol modes or by any device the employment of others to take the place 
of those quitt.ing, and not such as were the result of the exercise by 
employees in peaceable ways of rights clearly belong.Ing to them and 
not designed to injure or embarrass others or to interfere with the 
actual posse~sion and management. of the property of the employer. 

Any combrnation to .interfere with the perfect freedom in the proper 
management of one's lawful busines., to dictate the terms upon which 
such .business shall be condu.ded by means of interference with property 
or with the . lawful employment of others, are necessarily within the 
condemnation of the law. 

It will be observed that while recognizing the existence of 
Ia wful striking combinations and clearly defining their entire 
legality for certain purposes, the court in these cases denounces 
as unlawful a combination designed to cripple the employer's 
property, to obstruct him in the operation of his business, to in­
terfere with other employees who do not wish to quit, or to pre­
vent by intimidation OT other unlawful modes or by any device 
the employment of others to take the places of those quitting, 
or to interfere with the perfect freedom in the proper manage­
ment of one's lawful business. and so forth. 

These things, l\Ir. Speaker, are unlawful; they are beyond the 
protection of the ordinary processes of the law; they result in 
irreparable injury to property and prope1·ty rights; they invade 
the personal and civil rights of many men; and thiy .must be 
protected by a court of equity by the use of the injunction. Can 
any man for one moment seriously doubt that the acts enumer­
ated in this section-acts intended hereby ·to be made abso­
lutely immune from equitable protection or prevention-are acts 
intended to accomplish one or all of these illegal or inequitable 
objects? They are the very acts that have always been em­
ployed for this pul'pose; they are the successive steps of an 
illegal combination for an illegal purpose, and to imply l.abel 
them as peaceful does not change their character or their effect. 
They are the elemental factors in e-,ery common-law conspiracy 
in labor disputes, and their organization and consummation cre­
ates in the most absolute sense a conspiracy in restraint of 
trade. 

But, Mr. Speaker, my limited times does not permit me to give 
detailed illustrations of the dangerous and illegal acts that 
would be protected by the ll:nmunity from equitable relief guar­
anteed to a special class of our citizens by this paragraph. It 
would not only have prevented the courts in the past from pre­
venting by injunction dangerous and dastrnctive strikes that 
have mellilced the peace and prosperity of our country, but 
would completely disarm them of all power to prevent the sec­
ondary boycott, which is conceded by all persons familiar with 
the subject to be the most brutal, despotic, and destructive 
power ever conceived by the ingenuity of man-an engine of op­
pression so dangerous that to strike down the power of the court 
to prevent it is the most dangerous limitation of powei' that it 
is possible to conceive. 

For these reasons, .l\I.r. Speaker, the provisions of this para­
graph are dangerous and Yoid. If passed by this House, and if 
it should become a law, I confidently venture the prediction that 
the trial courts of the land will be obliged to disregard it when 
it is attempted to be used as an insh·ument to inflict irreparable 
injury, and that the Supreme Court of the United States will 
declare it a usurpation of power by Congress. 

But, Mr. Speaker, it is open to other fatal objections. Like 
the previous sections, it denies the equal protection of the Jaws; 
it is in the interest of certain classes, and,· in addition to this, 
it is unconstitutional and impossible because it makes the pro­
tection of rights depend upon the character of the controversy 
and upon the sanctity of certain acts of the persons concerned 
therein and not upon the character and qua.lity of the rights 
in\olved. In this respect it is a novelty iil legi~lative history. 
Constitutions are created to pTotect human rights. Legislatures 
are organized to pa s acts commending that which is right and 
prohibiting that which is wrong. The office of constitutional 
governments, therefore, and the functions of legislative bodies 
are fo secure rights and to pre-vent and punish wrongs ; and to 
accomplish these purposes eyery human instrumentality that in­
terferes with the enjoyment of rights or the prevention of wrongs 
is of necessity placed under the ban of the law without regard 
to its individual quality or to its apparently inocuous character. 

l\fr. Justice Holmes has declared in the case of Aiken 'Ii. 
Wisconsin (195 U. S., 1.94) that-

No conduct has such an absolute privilege as to justify all po Ible 
schemes of which it may be a part. The most innocent nnd con­
stitutionally _protected of acts or omissions may be a step in a 
criminal plot, and if it is a step in a plot neither its innocence nor 
the Constitution is sufficient to prevent the punjshment of the plot 
by -law. · 



6422 · CONGRESSIONAL RECORD-HOUSE. 1\fAY 14, 

This paragraph boldly attempts to accomplish that purpose; 
to sanctify and place beyond the reach of the law certain 
specified acts of certain individuals, independent of any con­
sideration of the plot or cheme of which these protected acts may 
be made a part. No matter if these acts, even though innocent 
in themselYes, may become the successive steps in the destruc­
tion of the rights of the citizens of the United States, or may 
be made effective means in the infiiction of dangerous and 
irreparal>lc wrongs, they are attempted to be placed by this 
bill beyond the reach of judicial control, and therefore beyond 
ihe power of the Government to correct or to prevent. The 
legislative arm of tlle Government, the1·efore, deriving its sole 
power from the Constitution, could destroy by an act of Con­
gress tlle Yery function which the Government was instituted 
to perform, namely, the protection of rights and the prevention 
ancl punishment of wrongs. 

Why, 1\lr. Speaker, a great religious poet has heralded the 
millennium as the time when unh-ersal peace shall reign upon 
the earth, and has symbolized it by the beautiful figure of turn­
ing the sword into a plowshare and the spear into a pruning 
hool~. The plowshare and the pruning hook have therefore, 
from time immemorial, become the symbols of peace, prosperity, 
and good will. They have been hallowed in song and in story 
as typical implements of the people of the ideal future. They 
are regarded eYerywhere to-day as the most harmless and peace­
ful implements of the most noble and honorable occupation 
knO"wn to man; bnt what would you thiuk of an attempt to pass 
a law by Congress declaring that henceforth no act of any 
man if committed by a plowshare or a pruning hook should 
L>e proh.ibited or p_unished, and that these peculiarly sacred 
instruments should be placed absolutely beyond the regulative 
power of the law. 

Such, Ir. Speaker, is the pUl'pose of paragraph 2 of section 
2G6c of this bill, and since the time allotted to me has about 
expired I shall close my argument by demonstrating to this 
Rouse that this very proposal has been declared beyond the 
power of Congress by one of the most recent cases upon a 
kindred subject that has received the attention of the Supreme 
Court. I refer to the case of Gompers v. The Buck Stove & 
Ilange Co., reported in Two hundred and twenty-first United 
States, page 41 , which was decided by the Supreme Court only 
a few months ago~ 

In that case the court had issued an injunction restraining the 
defendants from boycotting the complainant or from publishing 
or otherwise making any statement that the Buck Stove & 
Range Co. was or bad been on the "unfair" or "We don't 
patronize" list of the defendants. 

The complainants contended that the injunction had been 
-violated; that the speeches, editorials, and publications made 
by the several defendants at different times were intended to 
continue the boycott and to republish the fact that the com­
plainant was on the unfair list The defendant contended that 
the injunction was unlawful, because it was not within the 
power of the court to abridge the liberty of speech or the 
freedom of the press. 

The court, in commenting upon this, said: 
But if the contention be sound that no court can under any circum­

stances enjoin a boycott if spoken words or printed matter were used 
as one of the instrumentalities by which it was made effective, then it 
cou ld not do so even if interstate commerce was restrained by means of 
a blacklist or printed device to accompli h its purpose. And this, too, 
notwithstanding that the law provides that where such CQmmerce is 
unlawfully restrained, it hall be the duty of the Attorney General to 
institute proceedings in equity to prevent and enjoln the violation of 
the statute. 

The court then added: 
The court's protective and restraining powers extend to every device 

whereby property is irremediably damaged or commerce is illegally 
restrained. •ro hold that the r estraint of trade under the Sherman 
Antitrust Act or the general principles of law, could be enjoined, but 
the means through which the restraint was accomplished could not be 
enjoined, would be to render the law impotent. 

If tlle right of free speech and the freedom: of the. press, which 
have special guaranties and immunities under many State con­
stitutions, can not be protected as a device or instrumentality to 
inflict injury upon the citizens of the country, how much less 
can the acts enumerated in this paragraph be placed beyond the 
Jaw when they are attempted to be used for that purpose? 

But, Mr. Speaker, I must close. I have attempted hastily to 
point out to you the features of this bill. I have referred at 
some length to what I regard its most dangerous provisions, and 
I will leave the matter with the House with the statement that 
no matter how many men be swayed from their loyalty to the 
Constitution and from their reverence and respect for the courts 
by popular demagogues or by newly invented devices for obtain­
ing expressions of the popular will, I shall stand in opposition 
t9 any measure, coming from any source or indorsed by any 
party, that aims at the weakening of the power of our courts 

to protect to the utmost the right to enjoy our lives, our lib· 
erties, and our property under the full protection of the law. 
[.Applause.] 

l\fr. Speaker, I ask unanimous consent to extend my remarks 
in the RECORD by printing a paper by Mr. James .A. Emery on 
this subject. 

APPENDIX. 

STATEME 'T OF JAMES A. EMERY, ESQ., OF WASHINGTON, D. C., COUNSEL 
FOR NATIONAL ASSOCIATION OF ~!A...-..UFACTURERS. 

Mr. EMERY. Mr. Chairman, in view of the statement made by the 
proposer of the bill H. R. 11032, that it is substantially the measure 
commonly known as the Pearre bill. considered in n former Com­
mittee on the Judiciary, I ask that the two bills be inserted at the 
beginning of my statement, first the Wilson bill ( H. R. 11032) , and 
secondly the P~rre bill, a copy of which I will furnish, in order that 
the committee may realize by comparison the very marked differences 
between these two measures. 

WILSON BILL. 

(62d Cong., 1st sess. H. R. 11032. House of Representatives, June 
2, 1911.) 

1-!r. WILSON of Pennsylvania introduced the following bill, which 
was referred to the Committee on the Judiciary and ordered to be 
printed: 
A bill to i·egulate the issuance of restraining orders and procedure 

thereon, and to limit the meaning of "conspiracy" in certain cases. 
Be it enacted, etc., That no restraining order or injunction shall be 

granted by any court of the United States, or a judge or the judges 
thereof, in any case between an employer and employee, or between em­
ployers and employees, or between employees, or between persons em­
ployed and persons seeking employment, or involving or growing out o! 
a dispute concerning terms or conditions of employment, unless neces­
sary to prevent irreparable injury to property or to a property right 
of the party making the application, for which injury there is no ade­
quate remedy at law, and such property and property right must be 
particularly described in the application, which must be in writing and 
sworn to by the applicant, or by his, her, or its agent or attorney. 
And for the purposes of this act no right ·to continue the relation of 
employer and employee, or to assume or create such relation with any 
particular person or persons, or at all. or patronage or good will in 
business, or buying or selling commodities of any particular kind or at 
any particula-r place, or at all, shall be construed, held, considered, or 
treated as property or as constituting a property right. 

SEC. 2. 'that in cases arising in the courts of the United States or 
coming before said courts, or before any judge or the judges thereof, 
no aareement between two or more persons concerning the terms or 
conditions of employment, or the assumption or creation or termination 
of any relation between employer and employee, or concerning any act 
or thing to be done or not to be done with reference to or involving or 
growing out of a labor dispute, shall constitute a conspiracy or other 
civil 01· criminal offense, ·or be punished or prosecuted, or damages 
recovered upon as such, unless the act or thing agreed to be done or 
not to be done would be unlawful if done by a single individual; nor 
shall the entering into or the carrying out of any such agreement be 
restrained or enjoined unless such act or thing agreed to be done would 
be subject to be restrained or enjoined under the provisions, limita­
tions and definitions contained in the first section of this act. 

SEC. 3. That all acts and parts of acts in conflict with the provisions 
of this act are hereby repealed. 

PEARRI!l BILL. 

A bill to regulate the issuance of restraining orders and injunctions 
and procedure thereon and to limit the meaning of " conspiracy " in 
certain cases. 
Be it enacted, etc., That no restraining order or injunction shall be 

granted by any court of the nited States, or a judge or the judges 
thereof, in any case between an employer and an employee, or between 
employers and employees, or between employees, or between persons 
employed to labor and persons seeking employment as laborers, 01· be­
tween persons seeking employment as laborers, or involving or growing 
out of a dispute concerning t erms or conditions of employment, unless 
necessary to prevent irreparable injury to property or to a property 
riuht of the party making the application, for which injury there is no 
adequate remedy at law, and such property or property right must be · 
particularly described in the application, which must be in writing and 
sworn to by the applicant or by his, her, or its agent or attorney. And 
for the purposes of this act no right to continu01the relation of employer 
and employee or to assume or create such relation with any particular 
person or persons or at all, or to carry on business of any particular 
kind, or at any particular place, or at all .. sh~ll be construed. held, 
considered, or treated as property 01· as constttutl?g a .r;>roperty right: 

SEC. 2. That in cases in the courts of the Umted States or commg 
before said courts, or before any judge or the judges thereof, no agree­
ment between two or more persons concerning the terms or conditions 
of employment of labor, or the assumption or creation or . ~ermination 
of any relation between employer and employee, or concemmg any act 
or thing • to be done or not to be done with reference to or involving 
or growing out of a labor dispute, shall constitute a conspiracy or other 
criminal offense or be punished or prosecuted as such unless the act or 
thina aareed to be done or not to be done would be unlawful if done by 
a si~glEf individual, nor shall the entering. i_nto or the carrying <?~t of 
any such agreement be restrained or enJomed under the provisions, 
limitations and definition contained in the first section of this act. 

SEC. 3. That all acts and pru.·ts of acts in conflict with the provisions 
of this act are hereby repealed. . 

I have not, Mr. Chairman, the advantage. of ex~minrng the record 
of discussion before this committee respectrng this measure, but I 
did hear. the proposer of the bill, Mr. WILSO)I, make a statement with 
reference to it at the last hearing of this comml_ttee. . . 

I do not think that in the course of congressional le1nslat1on a more 
remarkable measure bas been presented for the consideration of this 
committee. It is extraordinary not only for. its ad~i.tted purpos~s, 
but for what it would actually effect through its provisions. The bill 
appears with the formal indorsement of the .American Federation of 
Labor, and it Is substantially declar~d that its object .is to prev.ent 
the issuance of injunctions in trade disputes and to forbid the _purush­
ment of certain acts when done by labor combin~tions wh1c~ the 
actors assert ought not, by their nature, to be restramed or punished, 
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and toward which they allege the law is oppressive In its -character 
and has been oppressively administered by Federa l j udges. 

Under the usual circumstances of. discussion, I should firs t of all ask 
the committee to consider what occasion there is fo r complaint of this 
character and whether or not it is true that the present practice of 
issuing injunctions ag~.inst some ads occurring in labor dispu tes and 
threatening civil and property rights is oppressive in its n ature, and 
whether or not it has been improperly administered. 

But before I ask the committee to consider that, which 1s the crucial 
test of the present complaint, I ask your attention for t he t erms of the 
measure itself, that you may realize it subverts righ ts of the most 
fundamental natUI·e and greatly modifies legislation that has st ood upon 
the statute books of this count ry for years, thus affecting existing law 
far beyond, I believe, the intention of its proponent. 

The first section of the bill provides that in any " case " between an 
employer and employee, or between -employers and employees, or persons 
empl<>yed and persons se~ employment, or in any "case '" involving 
or growing out of a labor d1 pute, no injunction shall be issued by a 
Federal court except to protect property or a property right threatened 
with irreparable injUl·y for which there is nQ adequate remedy at law. 
The second part of the first section thereafter - ~iroceeds to declare that 
for the purpose of this bill no right to continue the rela tion of em­
ployer and employee, or to assume or create such relation, or the good 
will of the business, or buying and selling commodities of any par­
ticular kind or at any particular place or at all, sh-all be " construed, 
held, considered, or treated as property rights." 

Y<>u will observe that the first section, Mr. Chairman, is not, as the 
committee might gatbe:r from the statements of its proponent, con.fined 
to persons engaged in a labor illspute. It applies to any case between 
an employer and empfoyee arising in a Federal com1: respeeting the 
employment relation or which involves or grows out of a la.bur dispute. 
Consequently it would, first of all, affect a class of eases frequently 
arising, not only unrler the laws of the United States or b·eaties but 
under the laws of the different States, where, on account of diversity 
of citizenship, a Federal court is administering the law of the ,Stat e. 

Mr. NORRIS. If I may be· permitted to interrupt, I think Mr. Wilson. 
a I remember it, in arguing on this bill, claimed that the first section 
could not have that broad a construction. He contends that it is con­
fined entirely to labor disputes. 

Mr. EmrnY. I concede, Mr. NORRIS, that that is the declarntion of 
Mr. Wilson. and that is probably his intention; but that is not the 
language of the bill, and I leave it to you gentlemen. 

Mr. DAVIS. The various clauses of the bill are joined by the con­
junction "or." 

Ml'. EMERY (reading) : 
"That no restraining order or injunetion shall be granted by .any 

court of the United States, or a judge or the judges thereof. in nny case 
between an employer and employee, or between employers and employees, 
or h~tween persons employed and persons se<!king employment, or in­
volvmg or growing out of a dispute con-cerning terms or conditions of 
employment." 

It must be manifest upon the fa~ of it that in its terms it dfa­
ti!:!ctly. applies to any case respecting the relations enumerated that 
anses m a Federal court. It does not even ay in civil cases but be­
cause of the fact that it is an attfilllpt to modify the conditions under 
whieh a Federal injunction is to be issued it manifestly would apply 
only to an equitable proceeding. I need not take the time of this com­
mittee to call your attention, experienced lawyers as you a.re to many 
cla ses of cases in which the right of injunction is constantly and neces­
sarily used, cases growing out of differences between employer and 
employee that have .nothing to do with labor disputes. For instance 
I noted just yesterday the application for the issuance of an injun~tion 
in a -case where :m employer sought to restrain a former employee from 
betraying a trade secret which he had acquired during the c<mr e of 
his employment. It would obviously be a case within the meaning of 
that section. Nor need I attempt to enumerate the variety of eases 
that arise between employers and -employees over the performance of 
contracts of various kinds and character. 

Mr. WEBB. Would not the irreparable-damage provision cure that" 
Mr. EMERY. I am assuming that there would be an irreparable 

damage, because in the case I allude to, in which the injunction is 
sought, of course the pleading is that irreparable damage would be done 
by the betrayal of the trade secret unless its disclosure is enjoined. 

Mr. WEBB. Then this law would not. _prevent the injuneti've t•elief. 
Mr. EMERY. This bill would prevent injunctive relief by the .second 

part of the first section, b~cause it provides that no right resting upon 
the continuance of.. the relation <lf employer and employee can be pro­
tected by an injunction ; the limitation likewise applies to the buying 
or selling -0f commodities or the creation or continuance of the rela­
tion of employer and employee, as, for instance, in a numerous class 
of eases where a singer or other performer breaks a contract and 
undertakes to perform at another theater. At present while an 
injunction may not issue to compel the specific performance of the 
contract, it will issue in a proper case to pre-vent the person, in view 
of the contractual breach, from appearing under another manager. 
These are merely illustrations, Mr. Chair.man, of the scope of this bill 
relations which I believe are beyond the intention of it:s author, but 
necessarily atl:'ected by its terms. 

Furthermo1·e, one can not examine the first section without inquiring 
what is there in the nature of the employment relation or a ti·ade dis­
pute itself that would lay the foundation of a Federal jurisdiction. 
The measure does not refer to any dispute affecting interstate com­
merce or any -Other thing specifically confided to the protection of the 
Federal Government, but declares any "case" appearing in a Federal 
court between an employer and an employee shall, by the first section 
of this bill, be arbitrarily denied equitable remedies administered by the 
same court in every other case in which those relations described do 
not exist. 

This measure further provides that no right to assume the relation of 
employer or employee or to •continue it, no right to good will in business, 
no right to buy or sell commodities, or to engage in business of any 
particular kind or at any particular place, or at all, shall, in any dis­
pute in which the employment relation exists, be subject to the equi­
table protection of a Federal court unless a property right or property 
is involved. The rest raining power of a court of equity is therefore 
limited to a controversy in which property or a property right 
is involved. That is a novel proposition to a body ·of lawyers, for all 
the textbooks that have been written upon this subject and the uniform 
decisions of our Federal and State courts are to the effect that not 
only are property and property rights the legitimate subjects of equit­
able protection, but likewise civil rights, and even personal rights of 
many kinds, under many circumstances. I could multiply cases in­
definitely to confirm that proposition if I thought it necessary; but I 
am sure it is unnecessary here. 

. -- ------ - --- ------ ----

But moreover, Mr. Chairman, the speeified rights, which in the lat­
ter half of the first section of this bill are expressly excluded from the 
protection of a court of equity, are property rights of the most funda­
mental character. Rights which have been the frequent subject of 
adjudication, not only by all the courts of last resort in the various 
States of the Union, but of the Supreme Court of the United States 
itself. It has been uniformly held tha t the :right to engage in any 
particula r bu siness at any particular place,, the right to buy labor and 
to sell it, is a fundamental right of liberty and property possessed by 
eacn citizen. Indeed, the ri~ht of liberty and the right of proper~y a.re · 
frequently so inextricably mterwoven as to be indistinguishable in 
t heir exercise. It has been noted a curious thing that the Declaration 
of Independen<:e nowhere mentions property rights ; yet it has been said 
a gain and again by judges that undoubtedly the right of property is 
itself included in the right to pursue happiness. Mr. Justice Brewer, 
in a ·celebrated address at Yale University in 1891, which appears in 
the June number of the Yale Re-view of that year, argued that in the 
Declaration of Independen-ce the right to acquire, po sess, enjoy, and 
dispose of property was lncluded in the right to pursue happiness. So 
it has been held again and again in various legal controversies that the 
constitutional guaranty that no person shall be deprived of property 
without "due process of law" embraces the very rights which by this 
bill are withdrawn from eq_uitable protection. I shall not take up the 
time of this committee by citing many decisions of this character, which 
could qe multiplied indefinitely. I will merely offer one 01· two for 
purposes of illustration, and ask the permission of the committee to 
include in my remarks the other citations which I do not present to the 
committee now, that I may save its time and mine. 

The CHAm:UAN. That will be granted to you, Mr. Emery. 
Mr. 'l'HOllAS. What is your definition of a property right? 
Mr. ElrERY. I think a property right can broadly be said to be .any 

rlgbt embracing the acquisiticm, use, or disposition of prnperty in any 
form. Of course, there are forms of property created by statute, and 
there are other forms of property which antedate our organic law, and 
are not created, but are merely recognized by it. It is to that especial 
class of rights I now call your attention. Thus, in the standard case of· 
Algey_er 1?· Louisiana (165 U. S., 589), you will find the court says the 
eonst1tut10nal guaranty embraces-
" the right of the citizen to be free in the enjoyment of all his faeulties, 
to be free to use them in all lawful ways, to live and work where he 
will. and earn his livelihood by any lawful manner, to pursue anv liveli­
h0'3d or avoeaiion, a-ud for that purpose to enter into all contracts that 
may be p1·oper, neressary, and essential in his carrying out the purposes 
abov~ mentioned." 

Ur. THmus. Do YoU think that one man ean have a property right in 
the labor of another? 

Mr. EMERY. He can, by voluntary contra-ct. I do not think there is 
any doubt <>f that; is there, Mr. Thomas? 

Mr·. THOMAS. I am not sure of that; I wanted your idea .about it. 
Mr. E~IERY. If I enter into a contract with you to perform services 

for you, you surely have a property right in my service to the extent 
that I have agreed to deliver it to you for compensation. 

Mr. THo~us. If I were to break the contract, of -course you would 
have an action at law against me. · 

Mr. E?!rEI!Y. I presume so; but what would It be based upon? It 
would be based upon the loss you had suffered through my failure to 
perform that C{)ntract, and the court would be protecting your property 
i·ight. 

Mr. THOMAS. Would the court then issue an Injunction to make me 
perform that eon tract? 

Mr. E~fERY . You mean If the specific performance of the conb·act 
involved human service? 

Mr. 'l'HOMAS. Yes, sir. 
Mr. EMFIBY. Ordinarily not. There are exceptional cases in which 

courts baye issued injunctions for the specific performance of a contract 
of a special eharacter. 

'Ur. '.rHoUAS . .Ac-cording to that, a man can contract himself into 
being a. slave. . 

Mr. EMERY. No; that is not the intention at all But th-0se eases are 
specific, and involve a very abstruse· branch of equity jurisprudence very 
l'arely enforced. For all practical purposes no contraet for the per­
formance of labor can be enforced by injunction. 

Mr. Moo~. The court never enforced a contt·act specifically in the 
case of a singer ; -th~y simply prohibited her engaging anywhe1•e ~lse. 

Mr. EMERY. There is a case in New York--
Mr. MOON. Not compelling her to sing. It prohibited h~r from sing-

ing anywhere else. ' 
l\fr. EliERY. Of course, I say it is a marked exception to the ordinary 

rule. 
Mr. NYE. Even if they did that it would be a mandamus and not an 

injunction. 
1\Ir. E)lERY. That is a form of injunction. 
The CH.A.LR.MAN. In the case of the singer in New York to which you 

refer the court did seek to compel the singer to perform the contract 
and sing for the particular other party to the conb·act. • 

Mr. EMeRY. Yes, sir. 
Mr. Moo~. That has all been done away with now. 
l\fr. EMERY. Yes. I allude to that only as an exceptional case. The 

uniform doctrine of the .American courts is expressed in the opinion 
in Arthur -z; . Oakes, written by Mr. Justice Harlan. This was an . appeal 
from the decision in Farmers Loan & Trust Co. v. The Northern Pacific 
IL R. Co. ( 60 Fed., 803). In that case Mr . .Justice Harlan held that 
no injunction would lie to compel men to remain at work, no matter 
if the anticipated quitting would result in loss of life or peril to prop­
erty. This decision establishes a condition fundamentally different 
from that e..."dsting under the English law, for until the rear 1875 i t 
was possible, under Lord Elcho's act, passed in 1867, and under pre­
~edi.ng legislation, to specifically enforce a contract for labor; and jus­
tices of the peace throughout England specifically enforced contracts 
for labor, and were empowered to punish the breach of a contract by a 
laborer as a crime. I shall later desire to call the attention of the 
committee to the statutes and the English practice on that subject, in 
order to show the committee that English legislation, which is offered 
here as a precedent, has no authority in law or fact. 

1\fr. NORRIS. I would like to ask you about that decision of Mr. 
J"ustlce Harlan you have cited in your brief. 

Mr. EllERY. I have no brief here; but I shall cite the decisions­
.Arthur v. Oakes, 63 Fed., 319. 

Mr. NORRIS. I wanted to read ~t myself, and I would like to have 
the reference made. 

1\Ir. EMERY. That decision by Mr. Justice Harlan is the standard 
case on that subject. It was rendered by him when sittin.~ in circuit. 

Mr. NORRIS. I understand that; but I wanted to read it again. l 
would like t o have t he reference in your remarks so that I can find it. 
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Mr. EME!tY. I shall be glad to furnish it. 
Mr. THo:;rAs. Do you · think a thing is right just because a judicial 

tribunal or a number of judicial tribunals have declared that thing to 
be right? 

l\lr. E::irERl". Declared what to be right llr. Thomas? 
Mr. THo:;us. Any given thing, simply because a judicial tribunal 

declares a tl: ing 1.o be right. 
fr. NORRIS . .As I understand, Mr. Emery is not contending that that 

is right, but that it was the former practice in England. 
Mr. THOJ\Ll.S. Because a court has decided a matter to be right, does 

it necessarily follow that that thing is right? 
Mr. E111ERY. I do not know whether Mr. Thomas is referring to a 

specific cac;e now. 
Mr. THmIAS. No; just a general question. 
Mr. Moox. That is what Mr. Gompers is trying to find out. . 
Mr. THO:'ltAS. ly question is this : Because a court decides a certain 

thing to be right, or a number of courts decide a certain thing to be 
a principle of law, do you think necessa_rily it is right and correct? 

Mr. E~lERY. I must confess, Mr. Thomas, that under orderly govern­
ment, under constitutional government, I can do but one thing, either 
bow to the decision of the court when I have exhausted all ordinary 
forms of appeal, or else turn to the legislature for relief; and in the 
meantime I must obey the law, or law ceases and anarchy begins. 

Mr. THO~f.AS. That is what they are doing in this act, turning to the 
legislature for relief. 

Mr. EMERY. Yes, sir; but I am at this time undertaking to call to 
the attention of the committee that there are certain rights which are 
beyond the reach of the legislature. 

Mr. WEBB. That is, the declaration of what is property and what is 
not property. 

1\11:. E.:IIERY. I say, there are fundamental rights of property-the 
property, for instance, which a man has in his own labor-beyond 
legislative invasion. The right of property carries with it the right 
to have that property protected, and to deprive a person either of the 
property itself or of the means of protecting it and to leave him with 
no remedy is to deprive him of a constitutional guaranty. 

Mr. WEBB. Do you think we can declare that good will is not 
property? 

Mr. EMERY. I do not. 
Ur. WEBB. That is what I was getting your idea on; I wanted to 

bear you on that. 
Ur. EMERY. But my contention, so far as this first section is con­

cerned, would not rest on that. I contend you can not say that a 
man's own labor is not property or that a man's right · to conduct a 
lawful business is- not a property right. 

Furthermore, Mr. Chairman, the first section is open to still further 
objection, on the ground that it undertakes to establish rights in ac· 
cordance with the class of controversy involved and under the same 
circumstances to give a different set of rights to every citizen. Thus, 
if this first section were to be construed in accordance with the declara­
tion of Mr. Wilson, persons engaged in labor controversies would not 
possess certain rights of property entitled to the protection of a Fed­
eral court, although the same rights would be entitled to equitable 
protection when assailed by persons not engaged in a labor dispute. 
The rights of each person would thus depend, not upon their nature, 
but upon the character of the controversy in which they were involved. 
A right of property guaranteed by the Constitution of the United 
States would be entitled to all of the protection courts could give it 
undeF every circumstance, except when it was assailed in the course 
of a labor dispute. But in that case the right of property would be 
lost at the surface of the labor dispute and possess no protection until 
it emerged, if it survived, in which event, by the magic of this bill, it 
would regain its submerged rights. 

I therefore insist that the first section of the bill-apart from its 
ambiguities and from the endeavor to lay 1:1- foundation for a Federal 
jurisdiction upon a relationship unconnected with any subject matter 
of Federal control-is objectionable on two grounds : First, it under­
takes to deprive persons in. controversies of the character enumerated 
of all equitable protection for civil rights, and, secon~ly, it undertakes 
to make one set of rights and remedies with respect to those engaged 
in labor controversies and another for those not so engaged. And, 
finally, that it undertakes to absolutely destroy fundamental property 
rights which have been repeatedly held by the courts of the United 
States to be beyond the reach of congressional invasion: 

Mr. hlooN. The Supreme Court has already decided that that classi­
fication is unconstitutional so far as State legislation is concerned, 
under the fourteenth amendment. 

Mr. EMERY. Absolutely. The position of the courts with respect to 
these rights is not new. It is as old as the existence of courts in Eng­
land or the United States. Lot·d Bramwell, in the case of Regina v. 
Druitt (10 Cox C. C., 592), calls attelltion to this when he says: 

" No· right of property or capital was so sacred or carefully guarded 
by the law of the land as that of personal liberty. That liberty was 
not liberty of the body only-it was also a liberty of the mind and 
will ; and the liberty of a man's mind and will-to say how he should 
bestow himself, bis means, his talent, and his industry-was as much 
a subject of the law's protection as was that of his body." 

In the Slaughterhouse cases (83 U. S., 36) our own court said, 
again, through Mr. Justice Bradley: 

"For the preservation, exercise, and enjoyment of these rights the 
individual citizen as a necessity must be left free to adopt such call­
ing, profession, or trade as may seem to him most conducive to that end. 
Without this right he can not be a free man. The right to choose one's 
calling is an es ential part of that liberty which is the object of Gov­
ernment to protect; and a calling when chosen is a man's property and 
right. Liberty and property are not protected where these rights are 
arbitrarily assailed." 

And in the great decision written by Mr. Justice Harlan, United 
States v. Adair (208 U. S.), he reitet·ated the doctrine, which has 
been enunciated in the Federal courts time out of mind, and in all the 
courts of the nited States which have had occasion to pass upon the 

. issue involved, that tbe right of a ·man to enter into a contract for the 
sale of his labor and the right of anotheJ.l to enter into a contract for 
purchase of labor were at once rights of liberty and property; and 
Congress could not invade such rights without a violation of the 
fifth amendment. In that case, you will remember, the Govern­
ment undertook to indict and punish one Adair, an agent or the 
Louisville & Nashville road, because he had discharged a man, or 
threatened to discharge him, on account of his membership in a 
union, in violation of a certain provision of the Erdmann Act. 'l'he 
court pointed out that the right to quit and the right to discharge 
we1:e correlative rights, and you could not take away from the citizen 
the right to discharge without asserting the right to take away from 
him the right to quit. You could not curtail one end of the con-

tractual power without curtailing the other end, so that every invasion 
of the right of the employers to discharge would be an invasion of the 
right of the employee to quit. · · 

llr. WEBB. Do they not say you could not do that as an incident to 
the interstate-commerce power in the Constitution? 

Mr. EMERY. The issue raised by Mr. Justice Harlan was whether or 
not the provision was repugnant to the fifth amendment to the Con­
stitution, :rnd not the interstate-commerce clause. The question was 
not whether Congress could so act under the interstate-commerce clause, 
but whether or not, posi::es ing the power to regulate commerce. they . 
could, with the prohibition of the fifth amendment staring them in the 
face, take away from a citizen the right to exercise that right of liberty 
and property. 

Mr. WEBB. But Congress based its power to pass such a law on the 
commerce clause of the Constitution, I believe. 

Mr. EMERY. They based their right, yes. But the court said they 
could not exercise it because, under the system of checks and balances, _ 
of course, one provision of the Constitution set off against another. 

Mr. NYE. This bill would run against an employee wbo sought to 
enjoin his employer from discharging him? 

Mr. Ell!ERY. Of course; or from blacklisting him, for that matter. 
It would favor a combination of employers who agreed among them­
selves that they would not employ a particular man themselves and 
would undertake to prevent his employment by others; that is, if the 
agreement arose out of a labor dispute. 

Mr. NORRIS. The writ could not issue in that case. 
Mr. EMERY. It could not lie for the other reason-that the man 

would not have any property right at stake. Under this bill bis right 
to be employed would cease to be a right. He would have no right to 
enter into a contract with an employer; that could be protected from 
the interference of third parties by a court of ~quity. 

But, Mr. Chairman, the second section of the bill is still more astound­
ing in its proposals. It provides that in cases arising in the courts 
of the United States, or coming before said courts-and I should say 
here. l\lr. Chairman, that as the word " cases " is not qualified we 
must look to the subject matter to ascertain. whether it applies to civil 
or to criminal cases or to both, and from the subject matter included 
it obviously applies to both civil and criminal cases and to all courts 
of the United States. It would be a limitation not only upon the con­
troversies of individuals but likewise upon those of the Government of 
the United States itself and upon States appearing in the Supreme 
Court of the United States. 

l\Ir. THO:IIAS. Mr. Emery, do you contend that the legislature or 
Congress has not the right to limit a property right, define it, and say 
what it shall be? 

Mr: EMERY. I do not question the right of Congress to limit some 
property rights, but there are others which are beyond the conb·ol of 
Congress. Of course, in the exercise of a property right. as distin­
guished from its ownership or possession, Congress can limit, as everv 
legislature necessarily must, the uses of property, to secure the equal 
right of evP.ry citizen to the use and enjoyment of his property. · 

l\Ir. THOMAS. Can not State legislatures, for in tance, -absolutely 
say who shall nnd who shall uot own p1·operty, certain kinds of prop­
erty of their own ; how they shall inherit, and so on? 

Mr. EMERY. Our courts have teen pretty busy, Mr. Thomas for 
years, invalidating legislation which attempted to confiscate certain 
people's property or permitting a reasonable return on it. I am sme 
the gentleman does not contend for a minute that the Congre s of the 
United States can say the property which A has should now belong to 
B. That is precisely what is done here. 

Mr. THOMA·s . I beg to differ with you about that. Can not Congress 
define and limit property rights? 

Mr. EMERY. It can define and limit some property rights, but there 
a.re some tbat it can not. It depends on whether your definition is to 
be regulative or prohibitive. 

Mr. 1\IooN. It can also create some rights. 
Mr. E~fERY. It can, of course, create many. It creates many valu­

able property rights. Every time it grants a pension it creates a prop­
erty right. Every time it permits an incorporation in the District of 
Columbia it creates property rights. For many property u es of which 
we speak, quite apart from their tangible objects, have been held to be 
and are property. Thus we tax as property a corporate franchise, or a 
license, or a right to use a highway or a street. 

The second section provides tqat in any case, whether civil or crim­
inal, arising in the courts of the United States, or coming before said 
courts, no agre~ment between two persons either concerning the labor 
relation or concerning any act or thing to be done or not to be done, 
either in reference to or growing out of a labor dispute, shall neither 
constitute a conspiracy or be punished or prosecuted or become basis 
of an action for damages, unless the thing agreed to be done or 
omitted would be unlawful if done by one person. Needless to say, 
Mr. Chairman, no lawyer can hear that proposition without realizing 
that it is a subversion of the whole law of conspiracy, based as it is 
upon the belief that there are many things not unlawful for one per on 
which become unlawful when numbers agree to do them. Thus, while 
any man may refuse to sell bis product to another, it is quite a differ­
ent thing if two or more persons agree not to sell to another. It is 
one thing for a man to refuse to deal with another; it becomes quite a: 
different" proposition when many agree not to deal with him until be 
does something they require him to do, or until he does something to 
another per1wn which they demand him to do. That doctrine ha been 
recognized since the foundation of En~lish law, from the first statute 
on conspiracy. in the reign of Edward the First, to the last modification 
of it by the English Parliament in 1906. 

l\lr. Moo:-<. It absolutely abolishes the distinction between conspiracy 
and the overt act. does it not? 

Jl.lr. E:\IERY. Absolutely; because, of course, it can neither be unlaw­
ful nor criminal for two persons to have a common intention to do the 
same thing until that intention is reduced to an agt·eement. Wh n 
they agree to do an unlawful thing, the ag-reement itself, in·cspect ~;e 
of any overt act, is either a crime or civilly · unlawful, in accordance 
with the nature of the thing agreed to be done ; and no other element 
enters until we consider the legality or criminality of particular means. 

. Ir. HOWLA..i."<D. In that connection, l\Ir. Wilson called our attention. 
arguing this same proposition, to these voluntary organizations, one of 
which I have in ~ind, for instance, where they refused to purcha.se 
eggs because they were so high priced, a voluntary organization. An­
other one was formed a year ago, which ·people very generally joined, 
refusing to purchase meat because of the high prices that the retailers 
were charging the public. Does that come nnde1· the head of con­
spiracy or boycott, or how do you dilferentiate those? 

Ur. E~IERY. In the first place, it is not an agreement directed against 
any person ; it is an agt·eement like a pledge among a large number of 
people not to take a drink. It is not directed against any individual, 

' 
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and does not affect any individual particularly. It passes out of the 
realm of the abstract, as it were, and enters into the realm of the con­
crete when made with reference to a particular individual. 

Mr. IIowr..AND. It applies to the corner butcher in a particular 
neighborhood. 

Mr. E:mmY. It applies to all butchers, like the resolution of a vege­
tarian society, that agrees not to eat meat. 

Mr. MooN. A conspiracy is defined as an agreement to. do an unlaw­
ful thing--

1\Ir. EMERY. Exactly. 
Mr. MOON. Or an agreement to do a lawful thing in an unlawful 

manner. But an agreement not to eat meat is not an agreement to do 
an unlawful thing. 

Mr. HOWLAND. That is another way of stating the proposition. The 
agreement is not to buy any meat. 

Mr. MooN. That is not an unlawful thing. 
Mr. ID~IERY. The agreement not to eat it would necessarily include 

an agreement not to buy it. 
Mr. NORRIS. Would not the intention had by · the parties govern? 
Mr. EMERY. Of course. 
Mr. NORRIS. If they should make an agreement not to buy meat 

of you, if you were a butcher, for the purpose of running you out of 
business--

Mr. EMERY. Exactly. 
Mr. NORRIS. That would be a vastly different proposition. 
Mr. EMERY. It is the only department of the law where the court 

enters into the conscience of the actor. 
Mr. NORRIS. Yes. 
Mr. EMERY. Intention is the dominant standard by which to judge 

the act of a combination, as has been said again and again by many 
courti;i. 

Let me call the attention of the committee to the effect of section 2 
of this bill upon existing legislation before presenting any legal objec­
tion to it. If this measure were the law, any agreement between two 
or more persons relating to the employment contract or with reference 
to any act or omission involving, growing out of, or in furtherance of 
a trade dispute would not be unlawful or criminal or render the parties 
liable in damages unless the thing agreed to be done or not to be done 
would be unlawful if done by one person. This privilege is not con­
fined to the parties engaged in the trade dispute. It covers any agree­
ment made by persons with reference to such dispute, whether they be 
engaged in it or not. 

Now, Mr. Chairman, observe the legal effect of this provision upon 
the operation of the Sherman Act as it is now interpreted. At present 
I think it will be conceded that any one of the great meat packers 
may lawfully fix the price at which he will sell his own commodity 
but if two or more packers make an agreement to fix the price of meat' 
we have a contract in restraint of trade-a Beef Trust-that may be 
prosecuted, fined, or dissolved. But if the packers of the United States 
or any number of the great firms engaged in that business-the Armours 
the Swifts, or others equally well known-in furtherance of a strike or 
because of it entered into an agreement to raise the price of their 
product, either to meet the expense of the struggle or to make the 
consumer realize the cost of the strike to him und excite his sympathy 
for their interest, the agreement, this bill being the law would be 
lawful, for, having grown out of a trade dispute, its legality would 
be no longer tested by the Sherman Act but by the standard of this 
bill, and the act of the combination raising the price of meat would 
not be unlawful if done by one person. 

Suppose two or more of the railroads of the United States were again 
faced with the conditions created by the great Debs strike of 1894 
many arteries of commerce hopelessly obstructed, cars idle on many 
tracks, property in the hands of the mob, the carriers unable to fulfill 
their contracts with passengers or shippers or perform the duties laid 
upon them b;v law. Let us a~sume the st!ike was precipitated by a 
demand for mcreased pay which the earners believed their existing 
revenues would not permit them to grant, and in order to meet these 
demands they agreed to raise their rates, or suppose that they engaged 
new men to take the places of the old employees and found themselves 
heavily burdened with the costs of the strike, and for that reason they 
agreed to raise their rates. Now, I submit that it is not unlawful for 
one carrier to raise its rates, subject to whatever action the Interstate 
Commerce Commission may take, but it is unlawful for two carriers to 
agree to fix a rate. In this instance under either condition suggested 
the agreement would be born of a trade dispute. It would be in fur­
therance of it or had grown out of it, and under the standard estab­
lished by this bill it could not be unlawful under the interstate-com­
merce act or the act of 1890, for the third section of this measure 
would have repealed every act or part of an act in conflict with its 
own terms and standards. Let me add another illustration by callin"' 
to your minds the state of facts presented in the Toledo & Ann Arbo~ 
Railroad v. The Pennsylvania Co. (54 Fed. Rep., 730). 
~he plaintiff in that case was engaged in a trade dispute with its 

trammen. It was the only carrier involved in that dispute but under 
rule 12 of the Brotherhood, then in operation, the trainme~ of all the 
other roads refused to handle the cars of the Toledo & Ann Arbor 
The Pennsylvania road was required by law to afford equal facilities 
to the cars of all other carriers over its tracks. The employees of 
that road by refusing to handle the cars of the Toledo & Ann Arbor 
under threat of strike were conspiring to compel the Pennsylvania 
~o:id to violate the law. The Pennsylvania road was thereupon en­
JOIIled from refusing to handle the cars of the Toledo & Ann Arbor, 
and. the officer~ ~f ~e Railway Brotherhood were restrained from 
issumg or contmumg m force any order or rule which required. the 
employees in the service of the Pennsylvania road to refuse to handle 
the cars of the plaintiff. Under the second section of this bill no 
such . inj.~ction could issue, because it would be pe1·fectly lawful' for 
any md1v1dual trainman to threaten to quit, or to actually do so · if 
the Pennsylvania road handled any cars which for any reason a-ood 
bad, or indifferent, was objectionable to him. ' 

0 
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It must therefore be evident that the Sherman Act, the interstate· 
commerce act, and every section of the Federal criminal code relatin"' 
to conspiracy,. agreements, or combinations would be modified o~ 
r~pealed by this bill to the extent that every combined action for­
bidden by them would be measured when done in connection or because 
of a trade dispute by the standard established in this bill. 

It is an elementary principle of construction that a soverei"'n leg­
islates with respect to its own jurisdiction. When the Congress leg­
islates, it does- so within the sphere of Federal authority. There are 
many acts of a criminal and unlawful nature wh1ch Congress has 
not made it an. o~ense for an individual to do which is covered by 
statut~s respectmg conspiracy. There is no Federal statute . making 
It a crune for an individual to destr.oy railroad signals, derail trains, or 
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obstruct the movement of commerce, saving . only the- mails; yet con­
spiracies to this end undertaken in the comse of a labor dispute can 
now be restrained or prosecuted. Under the provisions of this bill, 
.and under the standard established by it, such acts would no longer be 
reachable within the Federal jurisdiction by the remedies now ln10wn 
to the law. 

l\fr. Chairman, the conditions to which I refer are not imaginary, but 
very real. They have been the incidents of great labor disturbances 
of the past and may belong to those of the future. Complaint has 
been recently made of labor conditions in the steel industry. Suppose 
a great struggle broke out there between employers and employees, 
and the manufacturers of steel entered into an agreement because of 
various circumstances connected with the struggle to raise the price 
of steel. Each manufacturer may now fix the price of his own com­
modity. Under this bill, if many or all agreed to do it in furtherance 
or because of a trade dispute in which they had been involved, the 
contract would be legal where it is now unlawful. 

To turn again to the experiences of the past, you will remember that 
in 18941 during- the Debs strike, the attention of Judge Grosscup, then 
sitting m the Circuit Court of the United States at Chicago, was called 
to a newspaper statement to the effect that certain railway managers 
were undertaking to employ men in the place of the strikers, but had 
agreed among themselves that they would not employ or undertake to 
employ men to operate the trains, in order that they might excite 
public sympathy in their behalf and cause the public to realize the 
distress of the labor disturbance more keenly than they did. Judge 
Grosscup called together the Federal grand jury in Chicago, directed 
their attention to this statement, and caused them to make an investi­
gation of its truth, advising the grand jury that if any or all of the 
railroad managers had entered into an agreement of that character, it 
amounted to a conspiracy to prevent the operation of the railroads und 
the parties to the agreement were liable to indictment. But, M1·. Chair­
man, had this bill then been the law and had the condition described 
been a fact, the agreement would not have made any party to it liable 
for indictment, because it would have been and is perfectly lawful for 
the manager of any one road to discharge or refuse to employ any indi­
vidual, and had the agreement alleged grown out of the labor dispute 
in the manner described it would have been perfectly lawful under the 
terms of the Wilson bill. So this measure would validate an agreement 
among railroads to prevent the performance of their own functions as 
common carriers, provided it was made to further their interest as 
.parties to a trade dispute. 

One might multiply the illustrations indefinitely, for the principle 
applies to every department of combined action1 and you will observe 
that every agreement of the kind described in this bill is not only made 
proof against civil or criminal liability. but its exclusion is made secure 
against interference by the terms of the latter part of the second sec­
tion, which provides that no such agreement shall be enjoined by any 
Federal court. 

Mr. NYE. Is not the essence of a conspiracy an agreement, anyway? 
Mr . .ffiMERY. Yes. 
Mr. NYE. And one man can not make an agreement with himself, 

can he? 
Mr. EMERY. Evidently not, although I suppose some men do make 

agreements with their conscience and violate the contract. 
Mr. WEBB. One gentleman the other day illustrated his objection to 

this legislation by saying that in case a big strike should occur and 
strike breakers were induced to go in and take the places of the strikers, 
and a strike breaker passing alon&' the street should be accosted-or. 
not accosted. but if one of the strikers should point his finger at him 
and follow him down the street-that would probably not be a vio­
lation of the law; but if every one of the strikers should line them­
selves up along the street and point their fin~ers at him that would 
be a violation of the law, and ought to be a v10lation of the law, but 
would not be if this law was passed. What is your opinion about that? 

Mr. EMERY. Certainly, Mr. Chairman, it validates any act resting 
upon the intimidation of numbers which one person might lawfully 
do. It is well known that the mere presence of numbers of men as­
suming a threatening attitude, but uttering no word of speech, is a 
most powerful coercive influence. Mr. Justice Brewer said in hi re­
markable address before the AmeriC!l.Il Bar Association on the "Move-· 
ment of coercion": 

" When a thousand laborers gather around a railroad track and say 
to those who seek employment that they had better not, and when that 
advice is supplemented every little while by a terrible assault on one 
who disregards it, everyone knows that something more than advice is 
intended. It is coercion, force ; it is the effort of the many. by the 
mere weight of numbers, to compel the one to do their bidding." 

The English reports likewise present many cases of criminal prose­
cution for intimidation by mere numbers, although the trade-disputes 
act of 1906 amended the conspiracy and protection of property act of 
1875 so as to provide that it should not be unlawful merely to attend 
at or near a house or place where a person resides or works merely to 
obtain or communicate information. Thus a typical case, to pursue 
the illustration suggested by Mr. Webb, is that of Wilson v. Renton 
(1910 S. C. (J.) 32 Ct. of Just.). 

This was a criminal proceeding under section 7 of the conspiracy 
and protection of property act of 1875, to which the amendment of 
the trade-disputes act of 1906, to which I have referred, was offered 
as a defense. It appeared that during a coopers' strike two striker8 
remained near the homes of two wo1~men who had not joined the 
strike, and when these two left their houses the pickets signaled to a 
crowd which had gathered and followed the men back to work. It 
was held that there was no evidence of effort to obtain or communicate 
information, as permitted under subsection 1 of section 2 of the trade­
disputes act of 1306. The defendants were convicted. '.rhese are 
common forms of intimidation peculiar to labor disputes which this 
bill would. legalize within the Federal jurisdiction. Thus, too, a body 
of men might gather before a boycotted store, and there are many 
people who would not enter it under such circumstances because they 
feared annoyance or h'ouble. Indeed, Justice Brewer touched the very 
essence of intimidation in his description. 

So I submit that it must be evident that section 2 of this bill would 
not only work a revolution in the law of conspiracy, but would seri­
ously impair private and public rights by the modification its terms 
necessarily work on every legislative act in the Federal statute book 
predicated upon the exi'Sting theory of the acts of combinations and 
conspiracies; for you must observe that section 3 of this bill reads : 
" That all acts and parts of acts in confilct with the provisions of this 
act are hereby r2pealed." So that eveq measnre of law now in 
existence in contradiction to the theory of this bill would be supe·r· 
seded by it. 

l\Ir. l\IooN. What do you think of the constitutionality ~ this 
provision in operation 'l 
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Mr., EMI&R:Y .. It must be obvious, ~Ir: Chairman, tltail It i~ o~en. t01 Fedei:u1 collllts i.D:eluded tha JJeriod from, Ja.n:urury- l:, tMB. to J'a:nnar 1, 
the· same constitutiona.L objection as the first section. It undertalte:Si 19'12.-nine yea1'.8.. Iru l!el:lltrtotll to- this· subject,. let m m passina-· call 
to pi·ovi:d~' one stftlldard· of I:a.w for all agreements .as to a.-cts_ or ollli& your attention, ta a.: comment made not long smce by the Supreme Corut 
sions in referen.ee to ktb01: disputes, Ul!.d anothei: standard o:C law; fut"" the Qf. the· nite<t Sta~s. , 
same aets whfm: no-t don&. fa_ ireferenee t0: laberr iliSJiutes-. Tfi.e: sam~ In the case of Ex paite Young, an action in which. the attorney 
fl.b"l'.€ement- made by the same individuals would be legal OI! illegal gen-eral of the State of Minn£sota was cited for contempt m was arO'ued 
criminal ar inno<ieo.t, according· as i~ grows OQt of: a labol" ~pute m: by counse.l that if the power ef the E'~deral courts to iii.terpose- by in· 
~oes not_ !tr has beeni ~peatedly smd that the .. eq_ua.h P!'O.tect10n. of the! jnnctioJli ur proc~~-gs. of the kind: at i u.e were sustained it w.ofild 
law. a:s~ the; Pi:;>t~ett-o;ll- of eqp.nJ ~ws.. This IS p.reciseQ- th tl:Pe> mean a flood of ~;unctio~ •, and the inferior Federal coUllts- m.i.ooftt fall 
of UITid10usi discnmmatmg: leg:isla:tion. conde-mn d b-y Ur. Justice! under the temptation to nusu e their power. To this the Supreme (4eurt 
Harlan in the ease of Conn.ol.Q; v~ Th-e Union Se ell' ~e Co:.. (1 1 reJ?lied on- March 23,. 1908 (207 U~ S. ) ~ 
lJ .. s ... 54-0), E . Pal"te Dra'!'ton-. ~Ui.3~ Fedl, 9-86)<, and in: many familiai::- _ ' To this tt may be answered in the- first plh.ce that n.o i.njunct[on 
ct~1 ions o.f a si.mllalt- n:atui-e ought ta be g.ranted except in. a case rea onably fr e from. doubt wo 

Mr. Wrum. It Ls 5 minute& of :t2. ifC;f<Jelt.. M think such rule: is and will be: followe_d; by all th£ judges. of' th Federal 
y u. W3Jnt: to con.clud'!l yowr remarks 't courts." 

Mr. EJ)tERY. 1\11'.' Cha.imuur, have 1'l:ad mam~ intei:rnQi:ions,. andl From this comment it lll11 Ire evident: that the Supreme C-oUJ!t rrcitl'.ler 
while I am very glad to a.nsweir q_uestiollS"~, yorr ca.It per.eewe: that it 1 wa:s in possessio.n of" infoi:ma.tion. na has· as· yet been impi:e sed in the 
deprives- me o:fr mucb:i time: that :n. nee,dl. . . coUJ.·~e of i~s experienc~ with. ipstal!ces ~ wh-ich. Federaill jrulges w re 

Mr. Wmm. Yes.~ w all see tlla1l, We are, V.~Y' much mterested 1111 abusmg their- power to issue lILJunctions UL labor o.£· other <:,ases. 
youu argum.en:t.. and we; ~uidJ be- 0 'lad· ~· J>:Otll think it. will do· i~ as D~uing the t'.ourse of many di cnssions had before this committee con-

'e-ll, to have y1>u file- a bm~ and we_ will a.lli b& -piease<t to r.eadl. It; or: c.ernmg m~asm:es ta regulate or limit th _ injunctive po e of F deral 
we mi"bt Ile able to give :you a; little mote time now. · courts we have again and again challe:ngeu those. wh.o cthatge tho e 

.MI· E:\~n . Will! YQUi g_1.:ve. me. lli minutes- mare and:. let me coitcluxie tril'>u~als with abuses of power to produce their evidence before this 
with a: ht"l.cf? comnuttee. 

Tlte C'lIAntJil8...""t. Of course theJ:e fs· no- disposftion on tlli 12nr.t of any In response. ta- that: ehallellgil and t0i the x:eiterated request- of mem-
memben oi t-h committ nat to h.eru:- Mn.. Emery as long as nossiMe,. bers oft the committee ~llr. Gompers. l}roduced thre yeans a-go a body 
but in. th.e- very- nat1H·e 01! thin.:,"S we: ha-ve- had so m:ncy: hearingsi and! of' manuscript which the committee- caused! to 

1

be: ptinted under' 'the title 
we have so maJlJ" thlllo""S to1 do. tful,t we. can not,, at: ~ourse., g:fve: llllY' of "Injunction data filed by Samuel Gompers." Fully half th J:)am­
gentlem..:mc a much time a Ile- would Ilk& to. have,. '.Ube agreement phlet is given over to matter having no· relation to injunctiQns im:.lud­
wa. th.at you, were t-0: ha.ve- one· hour and it was' stated to you at: that ; ing; decisions, refer.ring to• tl1 eight-hour law e-mployer • tiabil:ity 1l..lle 
time what- the: d'l.:cumstart«es· wet· under which this. committee- wa maritime contract, tlie bakers' 10-hour case, and the Danbury hatters' 
l:aborin~ We ha:..l'.e> consumed pei:haps mone tfm~ tll1m. :my Qther deci ion, in which n.o injunction was involved. a.IL of- which decisions 
committee, :rt thi session o:li Congress._ with bearings, and oo.r time.- while perha-p . objectionable tn Mr~ Gompe:rs, have with reference t~ 
is so collStantly dr:m:n upon: that we- lla..ve bfil:dly lUld time- to· go i:n.t0> the issue before_ tbis commfttee like the· flowe:rs "tb.a.t bloom fn. th-f' 
execu.tive sessinn to considei: matters that ought to have bee:ni con- spring. ' ~ n.athing to do with tlie case." There w .re however some 18 
sid~red there. E&owever; without objection, Mr. Emery- will proceedl ihjunctive· m:ders: eoverihg th.e period between; 1 !}3:

1 
and mot but the 

f-0~ 15. minutes, subje~ to tJ?.e understanding- that i!f there is a eta.II of ordeni .wel*e' un.accoip.panied; b .. _a.ny· ~iti~ism, an:d no effort- W:is mnd:e 
tl1e R<JUSe'- 1:he- committee. iJ1 go . tn pe.cifY aicy or all of the- cntic s obaect10ns.. 

Mr, EirnnY~ @f cour e, Mi:: ehairman:, 1 believe th.at· inbarrogatotie I ha..-ve e-xamined all o-f these orders IIl!lkiJlg: a brfef analysis of e ch 
duri.ag: tMi aom:se' of a diseussfozr~ of this ehana.ateu greatr con.trilmte> and, with the permission. of the committee, r sha.U .file this statement 
to the- illumination oft the discussion. Nev.etrtheless, they frequently. with: mJY tema:rks, in.eluding- witlli ill: the list of' Fed rat injunction to 
divert it and prevent an orderly presentation of. a.r,..."Ulllent~ F"or that whi'cfi: r have referred', i sued during the period' from Janua-r:v. Ji 1903 
reason I sillll1 ask trhe c.hai:rman.. to. [)ermit me if L do not conclude to January 1, 1912. 1 have separated th.e order issued in. 'iab'or dis: 
within 13= min.u.tes" to inelude o.th~ matter" whi,ch: JI desk~ tQ• lay befo_re. putes during that period from all others, and' arran<>'ed: tnem so that the 
the committee:. ' committee will perceive the comparison:.. You cm thu.s observe- at a 
T~ CHAJ!l~MA..N .. Yoo shaJJ{ fiave- tlia:t. priv.ilege. Of: eourse-, the. com· glance th-e number and character of the Federal! writs is. ued. 

mfttee· assumes. tha.t: yow will nat. abumt the: privilege., an.d, that ~ow.: ex-- The CHAI;1tMAN. Without obfection, yQu wilt have liberty to print 
tension wiit be reason.able. what you wish. 

Mr. EMERY. 1 have undertaken to analyze the terms aruI <fescribe: th& Ir: Ebumi<. The- statement is as. fQllow.s:. 
etl'eet: Qf tbis measw:e and to indicate> w.hail seemed. to me- the- insupe1·-
able constitutional objections to the pro12osals of this bill. but 1 have A~AL.YS-IS. <lli'" I'm"UNOTlO DA.lr, FILED D:II S.A.IDJ'EL GO?itPKll8, WIYrH TBE 
only ugg,e tedl h _ sedous consequences- tha.:t would foIIow to th& ROUSE. .ruorcu.n:y-c~, 1sos-. 
private citizen and to the publi'c interest if Congress undertook to~ g).Ye: · [Thls data, was U113f!~ompa.nied bJl any: c:omment or criticisms and <wm-
what iS he:re asked. pi:eJlendS 23. decis1.0ns; ordets, and: complaints relating to injhnc-

Let me now· ~ ve t. tO' ai ropi<:: wfiicli1 but for th£ crl:raordlnacy· ttons_.J 
Mtw:e- of" tlti.S rrcoposal~ 1l shoul<f have prese:n.tedJ fustr: In · _,_ ..... ~~l.:b'"- · r~ 

A r volu.til:>narlf neq;u.es of 1Jhi cfuLta.<?t-er ean. be. Qi:e.dka:ted orr but · one· m::.1.ance- ...... e ~ 1 '- JS mel!e"I'. a. compll.'tint in the case of the 
,.,,,,.. hi "''"h th 1,,, ·t ·· · - · •ts Gtand ?fru:nk R. E. Co. v: Gratiot Il~e et at. 'lihe ca e does not 

one· w.. two t ngs ~ .d4.Lu e:n e ui.,.w· as t '{l;QW lS' JB . o1mr.esSLve: m 1 a.ppea "in. the repm-t and upo1ll the: face: of the complaint tliere is. no e\ii-
nature or. it is· oppL-essively- admin$te-11ed.. d'ence that even a restraining 01-der. was issued: In two 01Jhe1- instance 

A ai preliminax ·~ ~'.lll!: Cha:irm:m.. let me· couect tlie: exaggerated, 1 Boyex: v . . T.he Wes.tern Un.io.n Telw1·a11li Co. (12.4 Fed .. 2:'6) and rtatt' :aotion. whicih p1:e.1i8.il& a:s, to- thJ fi"equen.c~ with. whfch the- Federal .,... ~ 
couJJts i sue the Wlli:t of injuncti9n in Iabot dlspu±es~ To he_ar the 'll. The Philildelphiru &. Readin~ R, R'. (65 F~ .• 660), decisions are pre­
clamon against " govc.rnmemr by inj_unctioll' ,,. one might imagin.e that sentedi in whlch petition• fon ne ti:ainin:g onders were so·ught by c r· 
one. of the lea:ding ff: not- the chief occupation. of a Fedei:ai court was_ tain tabor organlza.tious' against employing coI'.l)orations and denied 
t}le- i ua.n.ce 0~ mdun<!tions in: labor disputes. 'llher~ m a.. sor:t of deln-- These obvi011sly are not evidence of' abuse- of power- by any judge fu 
s-ion: that the ceru:ts, ~ the TJn.ite . States: ax: cQD:Stan tly crawded by th& issuanceo of in:iunctions. '11he right: to discharge. exerci ed. in.i bofu 
em.,plo~l'S eking wl'its of J!l'.Ofu'bttfan. a~ainst- la:boi: unions, and that cases• is :fully vindieatcct by the decislom of the Snpreme Court of tfte 
the.re is· a ort t competition. between. tnem and! tlle: Sta.t-e CQur.ts_ to nitedl States. in Adair v U:: S. (208 U. S.), while the. alleg d 
see who shall issue sucJl or.ders most- ftequently. blaeklistr tn the> Boyer case: c.onsi.sted: of' th opinion: ot Rl record 

Thei:efm:e. befoue Ii aalt you. to consideJJ th& nature- ot- th& circum,.. maintained. bl" the aomnanr itself ill which: was enteredl the> cans_e of 
stances unde1- which: the writ: has beell' and is. issued in. labor. diSputes, clisc:r!a=. other. aase ) nend~ v. The· Typographical. Wniom an.di the 
let us pause and ipqufre how often. applications fol" its use a:re: made: Buck:s Stuve. & Range Co, v. Theo American Fedetation of Eabor· the 
I:. have during the Utst fe.w :¥ears_ carntuJJy watched· the recotdS o:t the. injQUctions were i SQeGJ bY' tM· Supreme- <C'om:t of th.e District of 
Federal courts, and> have recently CQ~iledJ some tigm:es ih; respect. to Colmnbia.. liit the Bend.et mtse a. preUmin:ary,· injun.ctton was· denied 
this' ma1:tcin 'Dlle Federal Repoxter· 'S-Oillses tllat from. Janua.cy: 1• and th.e apptic.ation tor: a. permanent- injunation granted! after- a full 
1903', to Jan:ua.r 1, 19.l.'2.,_ peric:i<t oL: n:ine yea~ 473 injunctions wei:e.- hea:rin and. argmnent Fi:Qm. the final decx:ee tlle. respondents entered 
IBsll.ebd br __Ts2~d ~p-td ;r cil:t cufE,,. courd1i8- e1{ the,,_-cra.:· ~d. ff4;~tes,. ~~ of: this an appea:l.. whicit they subsequentl withdrew- of. th.ell! ow~ volition 
num er- b.u..... D t=a: eu <l UUJOJ:. lSQU es-~ ~ v.mg ·•· covering every .i.>...~ confus"ing· tt.e_ futili*"- of their own contentions. ' other form of litigation. (For lisit of. such cllSes see· Mr. Eme:ry's •..u.,,,. ., .JJ ~J 
aJ:gU.ment. befox:e. CQmmittee:. OD! the JQdicia.rl',. Feb 14.i 1912.). In- the- Bu.ek'.s case the. preliminary- injunction was. issued two months 

B 1,.. b ntrl t·t. tl1 h th F ~~ r G and: a half aftel: tfu3 senrlce- of: tbe motion to show caus , andi on: the 
.nt u.. may, <J So:uu J.dlL'e al'e' 0 el' reasons w e ecu:aa overn- mo•1011' to. mak the· in"uncti'Qn 12~manent the defendant"' = -:d: not co"'-ment should: · se:t. an example- iru the. matter becaustl- the. State eouxts. WJ ... ~ lU ... 

issue inj1I0:ative writs in labor disputes- ill larirer numbers than: are- test the decree Exercising,. however, 111 right of' a-ppeal, they· found 
justifie~ a:nd restraining: Iei;islatio in ai. F~era.ll jurisdiction wcmJll through: it aQ a.pyropriate temt!d;2' by use ot. which they. secured a 
otrer a df!served. examgle to the. court " of the S,tates. sµgirt_ modilieation of tlie permanent injUilCtio~· - Their chief co.n:ten-

Of course such observations as 1 am. n-ow making leave ou.t: of: cun:- ~on apl?ears to bave been tba.t a. court of ~qruty infnnged upo_n the 
s-ideration the justification Ol' lack a~ j~tification for the issuane.e of' ~h~ of. fi·ee speech ro~ tlle- press wben.e.ven- it undi?rtook to· en.10UL the 
such wx:.its , But t~ sbow fttthec th& continuous· exaggeration, in. publicatioJL of mati;er mtend~& to fur:th.ex: tbe pr_osecutioni of boy?ott. 
dulg<?d respecting- the- frequancy wita which labor fujunotioua, ai:c. beih"" In support of this contenti~n, Gompers, Mitchell, andl Morrison, m a 
liisued:, in. all£ged i;>roof. of. the ease with wllkh. tllily ma:y. be_ oJttained,. ' pro.ceedirrg for contempt- which re~he~ the Supre.me Court <;>f: the 
I call yout attention t-o reliable statistics from on.e of the· great in- roted States., pleaded that the. lnJunction. wa void becau e -i:t had 
dustriitl State&-Massax:husetts, The· data are supplied l'ly ~· 1Ua£sa.-- in the: ma~r- descriped· inirln:ged lil?OU. t!Je fJ:eedom of·. si;>eech. and the 
chuseUs- department of labor, in Labar Bulletin No. io, f<>u- December, nress._ Th!B' contentiou was mJ!t, set a.side. a.nd the- lllJtmction- fully 
1909, amI- is compiled by the Bur:eau of Statistics. rt diScloses_ that sustafued' 1Il_ that respect by- the- Su12relllft- Court. (Gompers 11 Bunk'.s 
during U ye.ars cove-red by thE? in.vestigation, from, 1.898 to 1908, there Stuv & Range< Co:, 219 U: ., 340.) 
were reported: 2:002 st!rilres.. Iru 66 of these, Ol'. 3.2!) per cent, the The· remaining: injunctive data con:si of 18 ordf!rs is ued bY' Fede.i:al 
employer.a co.n.cernedJ sought. injunctions re.St.raining the strik:ecs from crourts. between December, 1893, and NovembeJ.•, ll167.. They- are hem 
dbing c.ertala acts comelained oL In 46 strikes; ot 2.2.4- p-er cent of tile c:onsJder:ed seriaiim : 
total number, injunctions- were> fs.slled. Im 9, 01'. 0.~ per.~ cen_t, tliere Farmers: Loan & TNtst ao. v-.. Nortlte.r Pacific' Rum·oa<l. 
wer& prQceedings, foe· contempt o:f cuurt. In. 2. stnik-es, o:f" th.a 2.,002: (60 Far"', SOB.)· 
re.ponted,, thei:e- .were convictibna: :t:ru.: contempt fullowing the d1sobe-- 1.4> 

dience of a writ. i It- a:ppears that the receivers o.f' the Northe-m P:icific- Railroad' filed 
. Thc1 CJliIRfil'N. Wer.e. the· inilln:ctions. ihi tliG&e.! cas.es. tssued oy. tlie 1 3.L petiti.nni see~ permission: ro. put aerta:irr wa~e scales in! e.ffect J"'llll-

E'ederal courts? . uai-y 1, 1894., and. asking- that certain defendants, members of" the 
:!\'Ir. IilMERX; Na, sir ; they. were issued: b;y the- S.ta.te c_otwts ot Massa- &otherltood: O:t: Railway Trainmen-, be enjoined: agfilnst. l.ntierfectng 

<l.fi.usetts. with the-· opera.1Jion. of the ruad by- cumbining andl conspiring- to quit its 
The-c~ . Wer.e any, ismed by- the F~<Ieral courts? ' set·vlce for that. purpose. An order in. accordance with pra7er ot the 
Mr: E.'.\:JiKR:Y:. Ini Massa.chus.etts? 1 complainant was: issued, December 19, anc't a. motion to modify, the. same 
The' ClI.AI.IUU.."i Yes ;: during. that: pe.riod yotL si;>eak of'.. ; by P. li A.t:thur; grand cbieJ! of the Railway Brotherhood, was ~e.~ 
l\fi: E:-.mnY.. r db. not: rememb& ~single one. iss:ued in:. that. j:udtcla-I~ 1 J.rebrue;ry 15~ ISM-. On that date• the ordex· was modlfte. b str1~ 

disttiet. · 19ut the ·words '"and !tom furthe1• ceco:mmendl.ng,. ap12rovmg; or ad".18· 
i\Jn. WEBD. What period of time does the data cover 1 : lng- otherB_ to quit: the: se-vice. ot the- receivers ot the N-Orther.n. E'~CJlrc 
Ml:. EMERY .. With respe-ct. t9 · Massachusetts,. it. incfndesi ll :years,. - Railroad: Olt Januat'l'. 1, 1894t. or-at any ot.hei: time." FurtheJ: mocllil<ta­

from 1808 to 1908, inclusive. That which r otrered Yfill- ~.v-e.e.ting the; tiQll was. r.etusOO. 
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Appeal was taken from this refusal, and in Arthur v . Oaks (63 Fed. 

Ilep., 319) Ur. Justice Harlan, sitting in circuit, further modified the 
ordeL' appealed from. It was contended on this appeal that the court 
had exceeded its power by enjoining the employees of the receivers 
" fl"Om combining and conspiring to quit, with or without notice, the 
service of said receivers, with the object and intent of crippling the 
property in their custody or embarrassing the operation of said rail­
road and from so quitting the service of said receivers, with or with­
out notice, as to cripple the property or prevent or hinder the opera­
tion of said railroad." 

Mr. Justice Harlan held that the clause embodied two distinct propo­
sitions one relating to combinations and conspiracies to quit the serv­
ice of the L'eceivers with the object or intent to cripple the property or 
embarrass the operation of the road in their charge; the other having 
no reference to combinations and conspiracies to quit or to the object 
and intent of so quitting, but applying to employees "so quitting" as 
to cripple the property or prevent or hinder the operation of the road. 
The appellate court sustained the order with respect to the first propo­
sition n.nd eliminated from it the latter phrase "and from so quittmg 
the service of said receivers, with or without notice, as to cripple the 
property or prevent or hinder the operation of said railroad." 

It is apparent from the elaborate decision of Judge ~enkin~ that he 
was facing with great embarrassment and for the first time the difficult 
problem of deciding how far a court might go in protecting property or 
a quasi public nature for the operation of which the court was respon­
sible. The error made by the court resulted very evidently from a 
sincere effort to perform its duty and was fully corrected by the court 
of appeals, nor has any similar error been made in the issuance of the 
writ of injunctions since.- The case is not an evidence of abuse of dis­
cretion but a mistake corrected on appeal. A remedy was in the hands 
of the' defendant and secured by its use a decision which strikingly 
vindicated the ·ights of the employees. 

Ames v. The Union Pacific (Jan. 27, 1894). 
In this case an injunction was issued on petition of the receivers of 

the Union Pacific Railroad in practically the language sustained by Mr. 
Justice Harlan in Arthur v. Oaks. Twelve days after this order was 
issued in Ames v . Union Pacific (60 Fed., 674), the court refused to 
approve a reduction of wages by the receiver or a change in the rules 
affecting working conditions until the employees had been notified of 
the proposed change and were given a proper opportunity to point out 
to the court any inequality or injustice threatened by such change. 

Under these circumstances the order can not be legally or practically 
objectionable. It deserves, on the other hand, the approval of work­
ingmen themselves for the evidence it supplies of considerate regard for 
the rights of the employees of the road. 

Western OoaZ Mining Oo. v. Pttckett. 
(Circuit Court of the United States for the Western District of 

Arkansas.) . 
The exhibit is a naked restraining order unaccompanied by the com­

plaint or any other document throwing light on the action, nor does 
the case appear in any report. It is therefore uncertain, assuming the 
order to have been issued, that any objection was made by defendants 
at the time of its issuance or that any subsequent efl'ort was made ro 
dissolve or modify it. Upon its fa r ", the order suggests an exceedingly 
serious situation, inasmuch as it enjoins the display of firearms and 
the marching of armed men over roads adjacent to the complainant's 
mines for the purpose of intimidating the complainant's employees. In 
view of the conditions which surround ·the exhibit, no criticism is sus­
tained or sustainab}e. 

Reinecke Coai Mining Co. v. Wood. 
(Circuit Court of the United States for the Western District of Ken­

tucky, 112 Fed., 497.) 
In this case a restraining order was issued November 13, 1901, and 

promptly heard on November 25, motion for a preliminary injunction 
being granted after argument and hearing. The opinion discloses a 
remarkable condition. It appears that cel'tain coal miners of Indiana 
and Illinois, members of the United Mine Workers, complained that 
certain miners belonging to their organization in Kentucky were not 
receiving the wage schedule fixed at Indianapolis, the Illinois and In­
diana miners fearing they could not maintain their own schedule un­
less that of the Kentucky miners was increased. Agents of the union 
were therefore dispatched into Kentucky to bring about an increase 
in the pay of union miners there. As a result of this effort, operators­
notably of Central City, Ky.-agreed to the schedule demanded pro­
vided it was adopted in a majority of the mines in another district, 
that in Hopkins County, where it appears nonunion men were chiefly 
employed . 

From the evidence before the court it formed the opinion that the re­
lations between the employers and employees in these nonunion mines 
were mutually satisfactory, and that for the most part the employees 
did not wish to join the union. 

Under these circumstances it appears that the defendants and others 
invaded the Hopkins district, armed and in great numbers, establish­
ing camps in the vicinity of the nonunion mines, which camps were 
maintained for many months, the roads and various approaches to the 
mines were picketed and patrolled for the purpose of intimidating non­
union miners and coercing them to join the union, and thus bring 
about a strike unless the union scale was adopted. The evidence dis­
closed that nonunion men were continually threatened and assaulted 
and the adoption of defensive measures caused instant 'collisions and 
disorder. 

'l'he court finds that the conditions sought to be brought about were 
" undesired and vigorously repelled by the employers and a vast ma­
jority of the employees." The court is evidently so impressed with 
the conditions presented to it that it remarks: "If this court can not 
in a case like this protect the rights of a citizen when assailed, as 
those of the complainant have been in this instance, there is a de­
crepitude in judicial power which would pe mortifying to every thought­
ful man." 

The circumstances of record do not, therefore, disclose either in the 
facts of the case or in the terms of the order itself-a cause for criticism, 
but rather a proper and necessary· exercise of the court's power. 

Wabash Railroad Co. v. Hannalzmi. 
(Circuit Court of the United States for the Eastern District of Mis­

souri, 121 Fed., 563.) 
In this case a temporary restrnining order was issued on a verified 

bill of complaint, · and many affidavits alleging a comblnatio::i and con­
spiracy by the Brotherhood of Firemen and Railway Trainm0

•• to com­
pel the exclusive recognition of their organization and the d: . ? ir6e by 
complainant of all nonmembers, this to be accomplished by the calling 

of a strike for that purpose, and it was further alleged and supported 
by affidavits that plaintiff's employees were entirely satisfied with their 
conditions of employment. Defendants filed an answer denying plain­
tiff's allegations, and especially that the employees were satisfied with 
working conditions, and declaring that defendants were engaged in 
good faith in bettering the condition of employees and that the strike 
they were parties to was sanctioned for the purpose of peacefully and 
lawfully accomplishing these things. 

At. the hearing the court vacated the restraining order, holding that 
the weight of evidence did not show an unlawful combination, but only 
a rightful purpose on the part of the Railway Brotherhood, acting 
through their representatives, · to peacefully and lawfully quit the 
plaintiff's employ for the purpose of bettering their condition. 

This case does not show the slightest abuse of discretion but, on the 
contrary, that the union involved was fully sustained in the lawful 
exercise of its rights and found in orderly procedure a complete vindi­
cation of its claims. 

Mobile & Ohio R. R . v. E. E. Clark. 
(Circuit Court of the United States for the Eastern District of Tennes­

see, May 11, 1903.) 
'l'he exhibit consists of a restraining order issued on the filing of a 

complaint May 11, 1903, and made returnable May 13, two days later. 
The case does not appear in the reports, and no record is offered to 
show what considerations led the court to issue the order in question, 
nor does it appear that it was contested or made the subject of auy 
complaint at the time of its issuance. Under such circumstances, since 
the order is not objectionable on its face, it can not be perceived that 
there is just ground for criticism. 

Newport Iron & Brass Foundry Co. v. Iron Molders' Union. 
(Circuit Court of the United States for the Southern District of Ohio, 

Western Division, ~ept. 22, 1904.) 
The exhibit is an alleged copy of a final injunction evidently issued 

after argument and hearing. 'Ihe case does not appear in the reports 
and as the defendants were evidently represented by counsel and were 
unable to sustain their contentions in court and made no effort at 
appeal, a ground for criticism is not apparent. 

Kemmerer v. Haggerty (July 15, 1905) . 
(Circuit Court of the United States for West Virginia, 139 Fed., G93.) 

This injunction was issued during the course of a strike of United 
Mine Workers against the Pennsylvania Consolidated Co., a West Vir­
ginia corporation, which was made a defendant, together with the mine 
workers involved, by certain nonresident stockholders. The corpora­
tion and the miners' organization were citizens of the same State, the 
corporation sought an injunction in the State courts against certain of 
the miners, alleging that they were interfering with the operation of the 
corporation's property by intimidatin~ and coercing nonunion em­
ployees. At this point certain Pennsy1vania stockholders of the cor­
poration endeavored to obtain a Federal injunction for the same pur­
pose, asserting to that end their diverse citizenship. 

A temporary restraining order was issued on the filing of the stock­
holders' complaint, and immediately thereafter motion for a preliminary 
injunction was heard. The order was then vacated on the ground .that 
the action of the nonresident stockholders was collusive and the court 
had no jurisdiction. 

It is difficult to conjecture the character of the complaint against 
this action, for the court refused to do precisely what the employing 
stockholders desired it to do, and sharply rebuked and defeated their 
effort to establish a bogus jurisdiction for the purpose of obtaining a 
Federal injunction. 

A. T. & S. F. R . R. v. Gee. 
(139" Fed., 582, and 140 Fed., 153.) 

The exhibit shows proceedings for contempt growing out of violations 
of an 01·der issued in May, 1904. An examination of the record shows 
the Ol'der to have been issued during a strike of machinists against the 
Santa E'e road and shows that no effort was made by defendants to 
modify or vacate the order and that no objection was raised to it of 
any character by counsel or defendants. The opinion discloses picket­
ing accompanied by intimidation and coercion and constant violence to 
persons and property. The court remarks : 

"There would have been no occasion for its interference if there had 
been any honesty of purpose by the local authorities to maintain peace 
and order. Intimidation, threats, violence, and brutality were all 
winked at because of the belief on the part of certain police officers 
that they would be kindly remembered on future election days." , 

The contempt proceedings are remarkable for the leniency and con-'· 
sideration shown to the respondents. The defendants were cited in 
April and after hearing the evidence in July the court took the mattet· 
under consideration, making an oral statement at the time, which, by 
direction was sent to each defendant, the court stating therein that 
it was i:lltended as a warning, and that in the pronouncement of its 
jude-ment the court would be governed to a considerable extent by the 
conduct of the defendants in the meantime. In October the court 
reviewed the previous proceedings and discovered that three of the 
defendants after receiving copies of its written communication de­
livered in 'July, had continued to openly violate the court's order by 
intimidating employees. Three of the defendants were then found 
guilty. 

If it be assumed that criticism is directed at the character of the 
order issued, that ground for ·objection, whatever it may be, is found 
now which apparently did not exist and was not made by the de­
fendants at the time the order was issued. If the criticism is directed 
at the punishment for contempt, the record of the case discloses on the 
part of the court the most considerate conduct compatible with the 
enforcement of its authority. 

Allis-Chalmers Co. v. Iron Moulders' Union. 
(150 Fed., 155; 166 Fed., 45.) 

The record in this case discloses that the application for a pre­
liminary injunction was denied, the defendants' answer having sub­
stantially overcome the plaintiff. A supplementary application for 
injunction was . filed three months later and granted after argument 
and hearing. The opinion showed the evidertce disclosed picketing, 
accompanied by threats, intimidation, and much actual violence. The 
final decree was modified on appeal. . 

The criticism can not be said from the record of the case to disclose 
anything more than a defeated litigant' s dissatisfaction with a de­
cision of the court. The rights of the defendants are fully protected 
throughout by counsel, as the proceedings disclose, and the modification 
of the final decree shows the defendants in · possession of an adequate 
remedy to correct trial error.. -

-· 
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Pope Motor Oar Oo-. v. Keegan.. 
(150 Fed., 148.) 

The record discloses a: temporary restraining order granted on the 
filing of complaint, with numerous affidavits and exbJbits. Hearing on 
motion for preliminary injunction was bad within eight days. At this: 
proceeding argument was beard and oral evidence };}resented. A pre­
liminary injunction was then allowed against such defendants as weire 
shown to have participated in coercion and intimidation. The· order is: 
moderate in its term and in the usual form. and the proceedingB dis­
close the rights of defendants were fully protected by counsel and the 
court exceedingly strict in framing the order. Nothing can be found 
in the order or the proceedings not fully sustained by the uniform 
practice and decisions of the. higher courts. 

Nat'Z Telephone Oo. v. Kent. 
(Circuit Court of the United States for the Northern District of ·west 

+ Virginia, 156 Fed., 173.) 
In this case an original and amended bIIl were filed. On the amended 

bill, exhibits, and affidavits a preliminary injunction was granted. The 
defendants demurred to the bill on the ground that sufficient cause for 
the preliminary injunction was not presented. The court overruled the 
demurrer, holding that a boycott then being pro ecuted was. illegal, and 
that a newspaper joined as a defendant could be restrained from pub-
Ushing matter intended to carry on t!J.e b0;yeott. . . 

The position assumed by the court ill this case is fully sustamed ~Y 
the Supreme Court of the United States in. the ease of Gompers v. Bucks 
Stove & Range Co. (219 U. S., 340). 
Rocky Mountain, Bell Telephone Oo. v. Montana Federati0111 of Labor. 
(Circuit Court of the United States, Ninth Circuit, District of Mon-

tana, 156 Fed., 189.} 
The record discloses the injunction in this action was based upon a 

boycott directed a"'ainst the telephone company during the course of a 
strike. The employees remaining in tbe service of the company were 
intimidated and assaulted, and by the same tactics others were pre-

. vented from entering its service, while a variety of abusive and threat­
ening circulars were issued to merchants and business men, threatening 
the withdrawal of patronage from all merchants who used plantiff's 
telephone lines during the trade dispute. Especially threatening circu­
lars were distributed among plaintiff's actual female employees and 
applicants for employment. 

The law of this ease is fully sustained by familiar decisions of long 
standing, and the facts disclose a distressing condition in which women 
no less than men were subjected to threats and violence. It is a case 
which exceptionally justifies the issuance of an injunction, and, indeed, 
presents the writ in most beneficent operation. 

Hitchman Ooai <G Ooke Oo.. v. John MitclieU. 
(172 Fed., 963.) 

This case has been the subject of especial criticism, and was the occa­
sion of a resolution by the Senate. The facts have been so continuously 
misrepresented that it is worthy of special consideration. In this ease 
a restraining order was issued on the 24th of October, 1907, the last 
day of the court at the place of issuance, and set for bearing on the 
first day of the next term of court in that district, January 14, 1908. 
On that date counsel for defendants entered a motion to dismiss as to 
certain defendants not served with process, and asked for a con­
tinuance, which was granted until March 18, 1908, on which date 
counsel for defendants again asked a postponement, which was had at 
their instance until May 26, at which time further request for con­
tinuance by the defendants was refused and motion for a temporar-y 
injunction beard and granted, the counsel for defense stating " they 
did not desire to be henrd in opposition to said motion, so far as the 

· granting of a temporary injunction at the time was concerned, and not 
consenting, but objecting thereto." 

So far, therefore, as the injunction in this case is eriticized because 
of the lapse of time between its issuance and the hearing thereon, it 
must be evident that the critic makes a complaint which was not 
shared by counsel for the defense, who continued to cause the case 
of their own clients to be postponed until the court refused to continue 
it further. 

During the period which elapsed between the granting of the re­
straining order and the return thereon, counsel for the defense had it 
within their power, if they thought the interval too great, to make 
an application for the advancement of the hearing or to make a motion 

• for the modification or vacation of the order, and had they taken such 
action and their motion been refused, they would have had under the 
existing statute a -ground of appeal, which appeal would have had 
precedence. 

Bot the record discloses not only that they made no effort to do any 
of these things, but they were unwilling to join issue at every subse­
quent hearing, and after months of delay caused by their repeated 
requests for continuance, they offered no argument or motion on 

hersint~ the law in the case, it is indisputable with the facts disclosed. 
It appears that the Hitchman Coal & Coke Co. were owners of about 
5,000 acres of coal lands equipped with a plant which produced about 
1,400 tons of coal per day. The company had on hand at the time of this 
action contracts for future delivery to its full capacity. Prior to 
April, 1906, the company operated its mines under a trade agreement 
with members of the United Mine Workers. On that date a strike was 
ordered by that union. and the members thereof who were employees of 
the Hitchman Co. quit their employment. The evidence discloses that 
they distinctly stated they had no grievance against the plaintifl'., but 
the strike order was issued on account of a difficulty with coal ope:rators 
in another section of the country. 

The plaintiff offered at this time, if the men would remain at work, 
to pay an advance in wages from and after April 1 that might be agreed 
to by the other coal operators with whom the United Mille Workers were 
at odds, but the men were not allowed to return to work on this condition. 
It then appears that for two months following the company was unable 
to operate its plant. Thereupon, being unable to effeet an arrangement 
with its union employees, it began to employ nonunion men, and in 
order to protect itself against a repetition of the conditions which had 
resulted in the stopping of its operations, it required each new employee 
to agree not to join the United Mine Workers, a contract which they 
were entitled to require as a matter of legal right and whieh under the 
circumstances was justified by their experience as a matter of expedi-

eng-zider these circumstances the United Mine Workers undertook by 
- threats, intimidation, and persuasion to cause the new employees who. 
had entered into the contract referred to, to violate that contract and 

join their union. These are the facts which the pleadings and the 
record disclose. Under these circums-tances the injunction issue for the 
puFpo e of pi;otecting the plainillfs in the exercise of their right to 
employ such labor as they saw fit and to make and be protected in a 
conbract which by expensive experience they had learned to be essential 
to the l:lll.i.nterrupted operation of their plant. The defendant mine 
workers undertook to procure a breach of · these contracts, endeavored 
to reunionize the works and subject their control and operation to the 
will and pol'icies of the union. 

Surely nothing is more clearly settled than that equity will intervene 
to protect the inviolability of a contract against the malicious inter­
ference of third parties. Thi is precisely the point upon which the 
Supreme Court of the United States decided the case of Bitterman v. 
Louisville- & Nashville Railroad (207 U. S., 205). This was an action 
brought against a combination of scalpers undertaking to procure 
breaches of contract by passengers who had agreed not to resell tickets 
purchased fro.JP the plaintifl! company. The court held it an actionable 
wrong when one " maliciously interferes in a. contract between two 
parties " to induce one of them to break the contract to the injury of 
the other. The conspiracy of the scalpers was enjoined, the precise 
issue upon which the writ of injunction is ued in the Hitchman case. 
This action illustrates perhaps better than any other can why labor or­
ganizations desire a different standard for the issuance of restraining 
orders to protect property rights in labor disputes fi•om that which 
exists in other forms of litigation, fox with such a standard of law 
established the injunction issued in the :Bitterman case could not have 
issued in the Hitchman case. 

Mr. EMERY. To return ai;:ain to the manner in which the writ of 
injunction has been used ill labor disputes, it has been frequently 
urged in argument here that the restraint of boycotts by injunction nnd 
the punishment of a boycotting combination criminally is a novel thing, 
an example in itself of the improper extension of the equity jurisdiction 
against which complaint may be justly made. 

I know of no period of time in which the boycott has not been un­
lawful, and I beg to submit to the committee probably the oldest judi­
cial record of a boycott. It is taken from a case decided in the year 
1221 A. D., and entitled " The Abbot of Lilleshall v. The Ba.iliffs of 
Shrewsbury." The record was published by the Selden Society in 
1877. and the tran;,;lation of the old law Latin goes like this: 

"The Abbot of Lilleshall complains that the bailiffs of Shrewsbury 
do him many injuries against his libe1·ty, and that they have en.used 
pi·oclamation to be made in the town that none be so bold as to sell any 
merchandise to the abbot or his men upon pain of forfeiting 10 shillings, 
and that Richard Peche, the bedell of the said town, made this procla­
mation by their orders. And the bailiffs defend all of it, and Richard 
likewise defends all of it, and that be never heard of any such procla­
mation made by anyone. It is considered that be do defend himself 
twelve-handed (with 11 compurgators), and do come on Saturday with 
his law." 

There, Mr. Chairman, in those 10 lines of that ancient complaint the 
principles and practices of the modern boyeott are clearly set out. Of 
course the old word "defend" means "deny." You will observe that 
the abbot ets up in his complaint that the bailiffs by combination are 
doing injury "against his liberty"; the abbot is claiming the right to 
have trade fl-Ow unobstructed to and from him, and to deal freely with 
his fellows; and he is restrained by a combination which, for some 
purpose of its own, is undertaking to penalize anyone who deals with 
him. He says "they have caused proclamation to be made." This is 
the ancient form of the modern "We don't patronize" list, and the 
"bedell" is performing the functions committed to Mr. Gompers in 
our day. Finally, you will observe that all the acts complained of are 
admitted to be illegal by both the beadle and the bailiffs, because they 
deny committing them. They do not undertake, as do our modern 
boycotters, to assert the right to penalize anyone who deals with the 
object of their ostracism. They say, "We did not do it." The beadle 
says he did not make the proclamation and did not hear anyone make 
it. Of course the plaintiff, being a man of church, did no.t settle the 
controversy by gage of battle but by wager of law. 

Mr. TH011AS. What was the punishment? 
Mr. EMERY. The punishment appears to have been a fine. It appears 

that in this proceeding they were held to answer. The flll"ther result 
I can not aseertain. 

Mr. THOMAS. They were fined to begin with? 
Mr. EMERY. Yes; they were held to answer and fined. The record is 

obscure and does not show the ultimate fate of the action. 
Mr. THOlliAS. Did they determine how much the fine was? 
Mr. EMERY. I do not know the amount. . 
The advocates of legislation of this character continually point to 

the labor legislation of England as a precedent for their proposals, 
and, particularly, to the trade disputes act of 1906. I think it im­
portant that the committee should have this legislation before them, and 
to that end I ask to- file as a part of this argument the English trade 
disputes act of 1906 and the conspiracy and protection of property 
act of 1875. The former enactment, so frequently called to your 
attention, is in its major aspects an amendment of the latter, and it is 
impossible to understand the effect of the act of 1906 upon the criminal 
or civil liability of English workmen in trades disputes, unless the two 
measures are considered together. Is there any obJection to my request? 

Mr. MOON. Certainly not. 
The CHAIRMAN. Without objection, the acts referred to by you will 

be included as a pa.rt of your remarks and as a part of this hearin"'. 
Mr. EMER~. They al'e as follows: 

CONSPIRACY AND PROTECTION OF PROPERTY ACT, 1875, AND TRADD DISPUTES 
A.CT, 1906. 

[Ch. 86. An act for amending the law relating to conspiracy and to the 
protection of property, and for other purposes (Aug. rn, 1875).] 

Be it e~acted by the Queen's most E1ecellcnt Majesty, by ancl with the 
advice an<L consent of the Lords SpfrittiaZ and T emporal ana Oo11~mons, 
-in this present Parliament assembled, and by the authority of the same, 
as follows: 

1. This act ma.y be cited a.s the conspiracy and protection of prop-

er1{. ~C:is 1~Jf·shall come into oper~tion on the 1st day o:f September, 
1875. 

0011spiracy ana. p1·otection. of proptrty. 

3. An agreement or combination by ~o or more persons to do or 
procure to be done anY. act in contemplation or further:mce of a trade 
dispute "between em~loyers and . workmen" [words "between em­
ployers and workmen ' repealed by pt. 3, sec. 5, trade disputes act, 
1906] shall not be indictable as a conspiracy if such act committed by 
one person would not b,e punishable as a crime. 

. 



1912. 'CONGRESSIONAL RECORD-HOUSE. 6429 
An a~t d~~e in pm·su·a.IJ.~e of an agreement .or coinbination by two or 

more persons shall, if done in contemplation or furtherance of a trade 
dispute, not be actionable unless the act, if done without any such 
agreement or combination, would be aetionable. 

Nothing in this section shall exempt from punishment any persons 
guilty of a conspiracy for which a punishment is awarded by any act 
of Parliament. 

Nothing in this section shall affect the law relating to riot, unlawful 
assembly, breach of the peace, or sedition, or any offense against the 
state or the sovereign. 

A crime for the purposes of this section means an offense punishable 
on indictment, or an offense which is punishable on summary conviction, 
and for the commission of which the offender is liable under the statute 
making the offense punishable to be imprisoned either absolutely or at 
the discretion of the court as an alternative for some other punishment. 

Where a person is convicted of any such agreement or combination 
as aforesaid to do or procure to be done an act which is punishable 
only on summary conviction, and is sentenced to imprisonment, the 
imprisonment shall not exceed three months, or such longer time, if 
any, as may have been prescribed by the statute for the punishment of 
the said act when committed by one person. 

4. Where a person employed by a municipal authofity or by any 
company or contractor upon whom is imposed by act of Parliament the 
duty or who have otherwise assumed the duty, of supplying any city, 
boro~gh, town, or place, or any part thereof, with gas or water, will­
fully and maliciously breaks a contract of service with that authority 
or company or contractor, knowing or having reasonable cause to believe 
that the pr;obable consequences of his so doing, either alone or in combina­
tion with others, will be to deprive the Inhabitants of that city, borough, 
town place, or part wholly or to a great extent of their supply of gas 
or water, he shall on conviction thereof by a court of summary juris­
diction, or on indictment as her·einafter mentioned, be liable either to 
pay a penalty not exc~ed~~ £20 or to be imprisoned for a term not 
exceeding three months, wiID or without hard labor. 

Every such municipal authority, company, or contractor as is men­
tioned in this section shall cause to be posted up, at the gas works or 
waterworks, as the case may be, belonging to such authority or com­
pany or contractor, a printed copy of this section in some conspicuous 
place wbere the same may be conveniently read by the persons em­
ployed, and as often as such copy becomes defaced, obliterated, or de­
stroyed shall cause it to be renewed with all reasonable dispatch. 

If any municipal authority or company or contractor make default 
in complying with the provisions of this section in relation to such 
notice as aforesaid, they or he shall incur on summary conviction a 
penalty not exceeding £5 for every day during which such default con­
tinues, and every person who unlawfully injures, defaces, or covers Ui~ 
any notice so posted up n.s aforesaid in pursuance of this act shall be 
liable on summary conviction to a penalty not exceeding 40 shillings. 

5. Where any person willfully and maliciously breaks a contract of 
service or of hiring, knowin~ or having reasonable cause to believe that 
the probable consequences of his so doing, either alone or in combina­
tion with others, will be to endanger human life, or cause serious bodily 
injm·y, or to expose valuable property, whether real or personal, to de­
struction or serious injury, he hall, on conviction thereof by a court of 
summary jurisdiction, or on indictment as hereinafter mentioned, be 
liable efrher to pay a penalty not exceeding £20 or to be imprisoned for 
a term not exceeding three months, with or without hard labor. 

Miscellaneous. 
6. Where a master, being legally liable to provide for his servant or 

apprentice necessary food, clothing, medical aid, or lodging, willfully 
and without lawful excuse refuses or neglects to provide the same, 
whereby the health of the servant or apprentice is or is likely to be 
seriously or permanently injured, he shall, on summary conviction, be 
liable either to pay a penalty not exceeding £20 or to be imprisoned fo1· 
a term not exceeding six months, with or without bard labor. 

7. Every person who, with a view to compel any other person to ab­
stain from doing or to do any act which such other person has a legal 
right to do or abstain from doing, wrongfully and without leg.al aa­
thority-

1. Uses violence to or intimidates such other person or his wife or 
children or injures bis property; or 

~ . Persistently follows such other person about from place to place; or 
:~ . Hides any tools, clothes, or other property owned or used by such 

otbrr person, or deprives him of or hinders _him in the use thereof ; or 
4. Watches or besets the house or other place where such other per­

son resides or works or carrie on business or happens to be, or the 
approach to such house or place ; or 

5. Follows such other person with two or more other persons in a 
disorderly manner in or through any street or road- . 
shall, on conviction thereof by a court of summary jurisdiction, or on 
indictment as horeinafter mentioned, be liable either to pay a penalty not 
exceeding £20 or· to be imprisoned for a term not exceeding three months, 
with or without hard labor. 

NOTE.-Last paragraph of this section repealed by second paragraph, 
second section, trade-disputes act. 1906. "Attending at or near the 
house or place wbere a person resides or works or carries on business or 
happeng to be, or the approach to such house or place, in order merely 
to obtain or communica.tc information. shall not be deemed a watching 
or besetting within the meaning of this section." 

. Wbere in any act relating to employers or workmen a pecuniary 
pennlty is imposed in respect of any offense under such act, ::.nd no 
pow c;r is given to reduce such penalty, the justices or court having juris­
dictlon in re pect of such offense may, if they think it just so to do, im­
pose by way of penaity in respect of such offense any sum not less than 
one-fourth of the penalty imposed by such act. 

Legal proceeclings. 
0. Where a person is accused before a court of summary jurisdicti~n 

of any offense made puni hable by this act and for which a penalty 
amounting to £~0 or imprisonment is imposed the accused may, on ap­
pearing before the court of summary jurisdiction, declare that he ob­
jects to being tried for such offense by a court of summary jurisdiction, 

. and thereupon the court of summary jurisdiction may deal with the case 
in all respects as if the accused were charg~ with an indictable offense 
and not an offense punishable on summary conviction, and the offense 
ma.v be prosecuted on indictment accordingly. 

10. Every offense under this act which Is made punishable on convic­
tion by a court of summary jurisdiction or on summary conviction, and 
evE'ry penalty under this act recoverable on summary conviction may be 
prosecuted and recovered in manner provided by the summary juris-
diction act. , 

11. Provided, that upon the hearing and determining of any indict­
ment or information under sections 4, 5, and 6 of this act, the re-

spective parties to the contract of service, their husbands or wives, 
shall be deemed and considered as competent witnesses. 

12. In England or Ireland, if any party feels aggrieved by any con­
viction made by a court of summary jurisdiction on determining any 
information under this act the party so aggrieved may appeal there­
from~ subject to the conditions and regulations following: 

(lJ The appeal shall be made to some C9urt of general or quarter 
sessions for tb.e county or place in which the cause of appeal has arisen, 
holden not les& than 15 days and not more than 4 months after the 
decision of the court from which the appeal is made. 

(2) The appellant shall, within seven days after the cause of appeal 
has arisen, give notice to the other party and to the court of summary 
jurisdiction of his intention to appeal, and of the ground thereof. 

(3) The- appellant flhall immediately after such notice enter into a 
recognizance before a justice of the peace, with or without sureties, 
conditioned personally to try such appeal, and to abide the judgment 
of the conrt thereon, and to pay such costs as may be awarded by the 
com·t. 

(4) Where the appellant is in custody the justice may, if be think 
fit, on the appellant entering into such recognizance as aforesaid, re· 
lease him from custody. 

(5) The court of appeal may adjourn the appeal, and upon the hear­
ing thereof they may confirm., reverse, or modify the decision of the 
court of summary jurisdiction, or remit the matter to the court of sum­
mary jurisdiction with the opinion of the court of appeals thereon, or 
make such other order in the matter as the court thinks just, and if 
the matter be remitted to the court of summary jurisdiction the said 
la.st-mentioned court shall thereupon rehear and decide the information 
in accordance with the opinion of the said court of appeal. The comt 
of appeal may also make such order as to costs to be paid by either 
party as the court thinks just. 

Definitions. 
13. In this act-
The expression "the summary jurisdiction act '' means the act of 

the session of the eleventh and twelfth years of tbe reign of Her present 
Majesty, chapter 43, entitled "An act to facilltnte the performance of 
the duties of justices of the peace out of ses ions within England and 
Wales with respect to summary convictions and orders," inclusive of 
any acts amending the same ; and 

The expression " court of summary jurisdiction " means 
(1) As respects the city of London, the lord mayor or any alderman 

of the said city sitting at the Mansion House or Guildhall justice 
room: and 

(2) As respects any police cot:rt division in the metropolitan police 
district, any metropolitan police magistrate sitting at the police court 
for that division; and 

(3) As respects any city, town, liberty, borough, place, or district 
for which a stipendiary magistrate is for the time being acting, uch 
stipendiary magistrate sitting at a police court or other place appointed 
in that behalf; and 

(4) Elsewhere, any justice Ol" justices of the peace to whom juris­
diction is given by the summary jurisdiction act : Provided, That, as 
respects any case within the cognizance of such justice or justices as 
last aforesaid, an information under this act shall be heard and deter­
mined by two or more justices of the peace in petty sessions sitting at 
some place appointed for holding petty sessions. 

Nothing in this section contained shall restrict the jurisdiction of the 
lord mayor or any alderman of the city of London, or of any metro­
politan police or stipendiary magistrate, in respect of any act or juris­
diction which may now be done c;r exercised by him out of court. 

14. The expression "municipal authority" in this act means any of 
the following authorit!es ; that is to say, the metropolitan board of 
works, the common council of the city of London, the commissioners of 
sewers of the city of London, the town council of any borough for the 
time being subject to the act of the session of the fifth and sixth years 
of the reign of King William IV, chapter 76, entitled ".An act to 
provide for the regulation of municipl:l.l corporations in England and 
Wales," and any act amending the same, any commis ioners. trustees, 
or other persons invested by any local act of Parliament with powers 
of improving, cleansing, lighting, or paving any town, and any local 
board. 

Any municipal authority or ~ompany or contractor who has obtained 
authority oy or in pursuance of any general or local act of Parliamept 
to supply the streets of any city, borough, town, or place, or of ~ny 
part thereof, with gas, or which).s required by or in pursuance of any 
general or local act of Parliament to supply water on demand to the 
inhabitants of any city, borough, town, or place, or any part thereof, 
shall for the purposes of this act be deemed to be a municipal authority 
or company or contractor upon whom is imposed by act of Parliament 
the duty of supplying such city, borough, town, or place, or part thereof, 
with gas or water. 

15. The word " maliciously " used in reference to any olfE'nse under 
this act shall be construed in the ame manner as it is required by the 
fifty-eighth section of the act relating to malicious injurie to property ; 
that is to say, t;,,'le act of the ses ion of the twenty-fourth and twenty­
fifth years of the reign of her present majesty, chapter 97. to be con­
strued in reference to any offense committed under such last-mentioned 
act. · 

Sar;ing clause. 
16. Nothing in this act shall apply to seamen or to apprentices to 

the sea service. 
Repeal. 

17. On and after the commencement of this act, there shall be 
repealed: 

I. The act of the session of the thirty-fourth and thirty-fifth years of 
the reign of Her present Majesty, chapter 32, entitled "An act to 
amend the criminal law relating to violence, threats, and molestations"; 
and 

II. "The master a.nd servant act, 1867," and the enactments speci­
fied in the ·first schedule to that act, with the exceptions following_ as 
to the enactments in such schedules; that is to say, · 

(1) Except so much of sections 1 and 2 of the act pas ed in the 
thirty-third year of the reign of King George the Third, chapter 55, 
cntiled "An act to authorize justices of the peace to impose fines upon 
constables, overseers., and other peace ~r parish officers for neglect of 
duty and on masters of apprentices for ill usage of such their appren­
tices'; and also to make .provision for the execution of warrants of 
distress granted by magisb·ates," as relates to constables, overseers, 
and other peace or parish officers ; and 

(2) Except so much of sections 5 and 6 of an act passed in the 
fifty-ninth year of the reign of King George the Third, chapter 92, 
entitJ.ed "An act to enable justices of the peace il! Ireland to act as 
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such, in certain cases, out of the limits of the counties in which they 
actually are; to make provision for the execution of warrants of dis­
tress granted by them ; and to authorize them to impose fines upon 
constables and other officers for neglect of duty, and on masters for ill 
usage of their apprentices," as relates to constables and other peace or 
parish officers ; and · 

(3) Except the act of the session of the fifth and sixth years of the 
reign of Her present Maje ty, chapter 7, entitled "An act to explain 
the acts for the better regulation of certain apprentices " ; and 

( 4) E.xcept subsections 1, 2, 3, and 5 of section 16 of "The sum­
mary jurisdiction (Ireland) act, 1851," relating to certain disputes 
between employers and the persons employed by them ; and 

III. Also there shall be repealed the following enactments ma.king 
breaches of contract criminal, and relating to the recovery of wages by 
summary procedure; that is to say, 

(a) An act passed in the fifth ye.ar of the reign of Queen Elizabeth, 
chapter 4, and entitled "An a.ct touching divers orders for artificers, 
laborers, servants of husbandry, and apprentices"; and · 

( b) So much of section 2 of an act passed in the twelfth ye"ar of 
King George the First, chapter 34, and entitled "An act to prevent 
unlawful combination of workmen employed in the woolen manufac­
tures, and for better payment of their wages," as relates to departing 
from service and quitting or returning work before it is finished; and 

(c) Section 20 of an act passed in the fifth year of King George the 
'.l"hird, chapter 51, the title of which begins with the words "An act 
for repealing several laws relating to the manufacture of woolen cloth 
in the county of York,'' and ends with the words "for preserving the 
credit of the said manufacture at the foreign market" ; and 

{d) An act passed in the nineteenth year of King George the Third, 
chapter 4!), and entitled "An act to prevent abuses in the payment of 
wages to persons employed in the bone and thread lace manufactory " ; 
and 

(e) Sections 18 and 23 of an act passed in the session of the third 
and fourth years of Her present Majesty, chapter 91, entitled "An act 
for the more effectual prevention of frauds and abuses committed by 
weavers, sewers, and other persons employed in the linen, hempen, 
union, cotton, silk, and woolen manufactures in Ireland, and for the 
better payment of their wages, for one year, and from thence to the 
end of the next session of Parliament" ; and 

( f) Section 17 of an act passed in the session of the sixth and 
seventh yea.rs of Her present Majesty, chapter 40, the title of which 
begins with the words "An act to amend the laws,'' and ends with the 
words " workmen engaged therein " ; and 

(g) Section 7 of an act passed in the session of the eighth and nintll 
years of Her present Majesty, chapter 128, and entitled "An act to make 
further regulations respecting the tickets of work to be delivered to silk 
weavers in certain cases." 

Provided that-- · 
(1) Any order for wages or further sum of compensation in addi­

tion to wages made in pursuance of section 16 of " the summary juris­
diction (Ireland) act, 1 51,'' may be enforced in like manner as if 
it were an order made by a court of summary jurisdiction in pur­
suance of the employers' and workmen act, 1875, and not otherwise; 
and 

(2) The repeal enacted by this section shall not a.trect-
(a) Anything duly done or suffered, or any right or liability ac­

quired or incurred under any enactment hereby repealed; or 
(b) Any penalty, forfeiture, or .punishment incurred in respect of 

any offense committed against any enactment hereby repealed; or 
(c) Any investigation, legal proceeding, or remedy in respect of any 

such right, liability, penalty, forfeiture, or punishment as aforesaid; 
and any such investigation, legal proceeding, . and remedy may be car­
ried on as if this act had not passed. 

NOTE.-Sections 1 to 20, inclusive, relate to procedure, penalties, 
.and appeal in Scotland. and section 21, the last of . the act of 1875, 
relates to procedure in Ireland. 

An act to provirle for the re~ulation of trades-unions and trade dis­
putes. [uecember 21, 1906.] 

[6 Edw. VII, ch. 47.] 
Be it enacted by the King's most E:rc~lent Majesty, by and with the 

advice and consent of the Lords 8pir-ittta1 and Temporal, and !Jonimons, 
iwthi.s present ParUament assembled,, and by the authority of the same, 
as follotcs: 

I. The following paragraph shall be added a~ a new paragraph_ after 
the first paragraph of section 3 of the conspiracy and protection of 
property act, 1875: . 

"An act done in pursuance of an agree~ent or combination by two or 
more person·s shall, if done in contemplation or furtherance of a trade 
dispute not be actionable unless the act, if done without any such 
agreement or combination, would be actionable." 

II 1 It shall be lawful for one or more persons. acting in their own 
beha°if or on behalf of a trade-union or of an individual employer or 
firm in contemplation or furtherance of a h'ade dispute, to attend at or 
near a house or place where a person resides or works or carries on 
business or happens to be, if the:y- so. att1;md mere_ly for the purpose of 
peacefully obtaining or commun1catm~ rnformation1 or of peacefully 
persuading any person to work or abstam from workrng. 

2. Section 7 of the conspiracy and protectioi;i; of property act, 1875, 
is hereby repealed from "attending at or near to the end of the sec-
tion. . 

III. An act done bv a per on in contemplation or furtherance of a 
trade dispute shall not be actionable on the ground only that it induces 
sowe other p2rson to break a contract of employment or that it is an 
interference with the trade, bu. iness, or employment of some other per­
son, or with the right of some other person to dispose of his capital or 
his labor as be wills. . 

IV. 1. .An action again t a trade union, whether of workmen or 
masters, or a:;ainst any members or officials there?f on behalf of tllem­
sel ves and all other members of the trade union m respect of any tor­
tlous act alleged to have been committed by or on behalf of the trade 
union, shall not be entertained by any court. 

2. Nothing in this section shall affect the liability of the trustees of 
a trade union to be sued in the events provided for by the trades-unioll! 
act, 1871, sect.ion 9, except in respect of any tortious act committed by 
or on behalf of the union in contemplation or in furtherance of a trade 
dispute. 

V. 1. This act may be cited as the trade disputes act, 190G, and the 
trade-union acts, 1871 and 1876, and this act may be cited together as 
the trade-union acts, 1 71 to 1006. 

2. In this act the exp•re ion " trade union " has the same meaning 
as in the trade-union acts, 1871 and 1876, and shall include any com-

bination as therein defined, notwithstanding that such combination may 
be tlle branch of a trade union. · 

3. In this act and in the conspiracy and protection of property net, 
1875, the expression " trade dispute " means any dispute between em­
ployers and workmen, or between workmen and workmen, which is con­
nected with the employment or nonemployment, or the terms of the em­
p~oyment, or with the conditions of labor, of any person, and the expres­
sion " workmen " means all persons employed in trade or industry, 
whether or not in tlle employment of the employer with whom a trade 
disvute arises ; and, in section 3 of the last-mentioned act, tlle words 
" between employers and workmen " shall be repealed. 

Mr. EMERY. With the indulgence of the committee, let me briefly 
call its attention to the condition of law and fact -cmt of which the 
English legislation grew. I shall not take up your time with a dis­
cussion of the niceties of the common-law doctrine of conspimcy in 
its application to trade unions prior to the nineteenth century, a 
subject upon which scholars of the Temples are still divided, but 
from 1800 to 1824 a series of enactments known as the "combination 
acts" practically outlawed trade unions, making unlawful by statute 
any organization to fix wages. 

In 1824 the combination acts were repealed and the widest privilege 
given to organ.izations of workmen by a statute of that year. This, 
however, exciting general alarm, was repealed in 1825, leaving the com­
mon law in force. Combinations of either masters or workmen to 
raise or depress wages were, in common-law proceedings between this 
period and 1870, held unlawful and sometimes criminal as in restraint 
of trade (Regina v. Druitt, 10 Cox C. C., 592 ; Hilton v. Eckersley, 6 
E . and B., 47), while a combination to strike and a concerted with­
drawal from employment were declared criminal. This doctrine un­
doubtedly survived from the legislation beginning with the statutP. of 
labors in 1349, in which the state asserted the right to fix wages, and 
consequently a combination to raise or depress them would be a ·con­
spiracy against the law. 

During this period such labor organizations as existed suffered 
under the disadvantage of being unable to protect their own funds, 
because apart from the question of criminal responsibility they were 
deemed illegal organizations, as some of their purposes were held to 
be in restraint of trade. They could not therefore maintain an action 
in court, and thus a treasurer or other agent of the organization who 
embezzled its funds or retained them could not be proceeded against. 
(Hornby v. Close, L . R., 2 Q. B., 153, 1867; Farrer v. Close, L. Il., 4 
Q. B., 602, 1869.) 

Great as were these disabilities of the trade union -as an oraaniza­
tion, the disabilities of the individual workmen were even greater at 
this period. For at common law, enforced in later years by n. variety 
of statutes, a breach of contract on the part of the laborer was re­
garded as a criminal offense, while on the part of the master it was 
only a civil wrong. This condition grew out of ancient legislation be­
ginning with the statute of labors in the fourteenth century, reen­
forced by the statute of apprentices in the· seventeenth centmy, and 
strengthened by various enactments of the four Georges, which made 
it a criminal offense for -a workman to depart from hi service before 
the time agreed upon, or before the work he had undertaken was com­
pleted. · Parliamentary returns in 1863 showed 10,000 ca es of breach 
of contract prosecuted in the courts in a single year. At that time, 
and even under Lord Elcho's act of 1867, which undertook to remedy 
this condition, a contract of service could be specifically enforced. 
Even under Lord Elcho's act, which was avowedly remedial legisla­
tion imprisonment for breach of contract of service remained to be 
enfo'rced by a justice of the peace in " aggravated " cases. 

These were the conditions which demanded parliamentary reform in 
England in the interest of workmen. Theil" counterpart never existed 
in this country. Neither the individual nor the organized workman has 
ever labored under these disadvantages here. A breach of contract has 
never been criminally punishable, and even in the earliest period of the 
trade-union movement in this country, when we were most affected by 
the En<>'lish legal example in Pennsylvania, New York, and Virginia, the 
simple l.·ight to c.ollecti.vely withdraw ~r,om employment in furtherance 
of a lawful demand for changed cond1tion of employment was always 
sustain.ed by the courts. 

But in England, until the passage of the trade-union acts of 1871 and 
1876 workmen could not be said to have a legal right to organize or act 
collectively. '!'hose statutes gave the trade-unions a li~ited leirol ril!ht 
of existence by declaring " 'rbe purposes of any trade umon shall not by 
reason merely that they are in restraint of trade be deemed to be un­
lawful so as to render any member of such trade union liable to C'l'im­
inal prosecution for conspiracy or otherwi e." Thi , and this alone, 
removed the ancient disabilities of the common law and the statutes. 
But on the same day of the pas age of the trade-union act of 1871, there 
was likewise enacted the criminal-amendments act, which defined as 
criminal 'Jffenses all those acts of intimidation or coercion common to 
trade disputes. 

This act was succeeded by the conspiracy and protection of property 
act of 1875, which displaced it. The act of 1 75 was brought into being 
largely as the result of the decision in Regina v. Bunn (12 Cox C. C., 
316), being a strike of gas stokers in the year 1872 against a London 
aasligbt company. The men were prosec.uted and convicted of con­
;piracy because of their joint breach of contract. This case made it 
evident that while other disabilities had been removed a strike in any 
form was still prosecutable as a conspiracy at common law, and to over­
come this condition and permit a joint withdrawal from employment the 
section of the act of 1875, so frequently referred to here, was passed, 
providing "that an agreement between two per ons to further a trade 
dispute should not be indictable as a conspiracy if the act when com­
mitted by one person would not be _punishable as a crime." The legis­
lative history of this act and the subsequent decisions of English courts 
showed that this provision of the act of 1875 had no other purpose than 
to permit men to jointly withdraw from employment without being in­
dictable for conspiracy. 

But this section I describe is not left to stand alone, but is subjected 
to very many exceptions, which by examining the act you will perceive 
greatly modify and limit its apparent privilege. 

Nothing in it exempts from punishment any person guilty of con­
spiracy for which a punishment is awarded by act of Parliament. Nor 
does it 'affect the law relating to riot, unlawful assembly, breach of peace, 
or sedition. And. further, you will observe that in section 7 it is pro­
vided " every person who with a view to compel any other person to 
abstain from doing or to do any act which such other per on has a legal 
right to do or abstain from doing, wrongfully and without legal au­
thority-

" 1. Uses violence to or intimidates such other person or his wife or 
children, or injures his property ; or 

" 2. Persistently follow such other person about from place t o place ; or 
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" 3. Hides any tools, clothes, or other property ownea or used by 

such other person, or deprives him of or hmders him in the use there­
of· or 1• 4. Watches or besets the house or other place where sucb other 
person resides or works or carries on business, or happens to be, or 
the approach to such house or place; or 

" 5. Follows such other person with two or more other pe!son~ in a 
disorderly manner in or through any street or roadi may be llllprisoned 
for a term not exceeding three months at hard abor or a fine not 
exceeding £20." . 

This is the law of England to-Oay, but more than that, and to this 
I especially direct the attention of the committee, the fourth section 
of the conspiracy and protection of prop~rty act of 1875, frequent~y 
enforced, makes it a criminal offense, pumshable by £20 fine or three 
months at hard labor, for any person employed by a gas or water 
company to willfully break his contract of service, alone or in combi­
nation with others, if be have reasonable cause to believe that the 
probable consequence of his so doing will depr~ve some. sectic:m of the 
community of gas or water; and the fifth section ~rov1des, under the 
same penalty, that if any person, in any employ, either by himself or 
in combination with others, willfully breaks his contract of employ­
ment having reasonable cause to believe that his doing so will en­
danger human life or cause serious bodily injury or expose valuable 
real or personal property to destruction or serious injury, he is crimi­
nally punishable. These extraordinary criminal pt·ovisions, utterly 
unknown to the law of this country, would not, I submit to you, be 
accepted by any labor leader who is asking you to enact the prin­
ciples of En~lish labor legislation. 

The English trade-dispute act of 1906, which you will observe by 
examination is partially an amendment of the conspiracy and pro­
tection of property act of 1875, permits under strict limitations 
" picketing" for observation only. The chief and most striking change 
in the civil law which it produced wa.s to relieve the funds of a trade 
union from liability for the acts of its agents when done in further­
ance of a trade dispute. So that iil the matter of tort liability under 
these conditions, the British trade union is a privileged character. 
Thus in an action for malicious prosecution by an advertising agent 
agail:{st the Amalgamated Society of Railway Servants (Bussy v. 
Society of Amalgamated Railway Servants, 24 T. L. R., 437, 1908) 
the court held that the statute of 1906 protected the funds of the 
trad• union against any action in tort. and remarks, " From the 
hnmillating position of being on a level with other lawful associations of 
His Majesty's subjects the statute of 1906 has relieved all registered 
trade unions, and they are J?.OW supra legens. just 11;s .the medieval 
emperors were supra grammaticum. The defendant ·soc1eties are there­
fore entitled to judgment." 

Let me give the committee one further example. I contend that it is 
the purpose of the second section of the pending bill to give precisely 
this privilege and special exemption from the law to agreements growing 
out of trade disputes, but before I call the committee's attention to 
the fundamental differences between the power of Parliament and that 
of Congress to arbitrarily confer such special privileges upon any 
selected class of citizens. let me offer you an £:xrunple of the terrible 
injustice which such legislation can work upon the laborer who most 
needs protection from the terrible coercive power of a trade-union 
directing its whole force against the object of its displeasure. There 
appears in the English court of appeals cases that of Conway tl. Wade, 
decided on July 17, 1008. The facts are thus stated by Mr. Justice 
Farwell : " The facts are simple. For 18 years the plaintiff has been 
a member of the laborers' union intermit tently. Seven years ago he was 
fined 10s., but" did not pay, and no action was ever taken against him 
for such default . . 

"In September, 1907, he rejoined the union and got his card of mem­
bership and showed his receipt to the defendant on September 25. who 
told him that it was all right and that he could go to work. On October 
1 he was given higher wages as charge man. On October 2 the de­
fendant told Baines, the foreman, that he bad better stop the plaintifr 
or there would be trouble with the men, and he did so. The defendant 
is a district delegate of the 1aborers' union ; he is not a laborer. It 
was no part of his duty to inflict a fine or to stop any man from work­
ing · he bad no authority to call out the men without the sanction of 
the ' execuUn~ , and he had no such sanction. He gave no notice to the 
plaintiff, nor did he suggest that he pay the 7-year-old fine. There 
were two members of the union-Mullen and Greene-in the same town. 
Mullen, having been secretary of the branch to which the plaintiff's 
fine should ha ve been paid, instigated the defendant to get the plaintiff 
turned out; then another man-Linney, a ship steward-told the fore­
man that if the plaintiff kept in the men would stop. The plaintiff 
saw the defendant and remonstrated and asked him if he would stop 
him wherever he went. The defendant replied, 'Certainly. I will,' and 
the plaintiff said, 'Have I got to starve? Wbat shall I do?' and the 
defendant replied, 'Do what you like.' 

"The jury found that the defendant by his threats intended to and 
did prevent the plaintiff from getting or retaining employment in order 
to compel the plaintiff to pay the 10s., and to punish him for nonpay­
ment. But, briefly, tbe case is this; The de/ endant, who is not a 
workingman at all and who had no authority on behalf of any trade­
union or others to do so, threatened to call out the men at Redheads in 
order to compel payment of a fine more than 7 years old, of a hifling 
amount, the payment of which he was not entitled to demand, the non­
payment of which was no business of his, at the invitation of two 
workingmen who objected to the plaintiff. He so threatened, with the 
intention and effect of depriving the plaintiff of all work and chances 
of work, and contemplated with such complaisant indifference a result 
that the man would have to choose between starvation and the work­
house." 

'l'he jury gave damages to the plaintiff Wade and the appeal was 
on the question of whether or not the defendant's act was done in 
furtherance of a trade dispute, the court of appeal holding it was. 
and the plaintiff had no recourse. In expressing this conclusion Mr. 
Justice Farwell said, " It was possible for the court to defend indi­
vidual liberty against the kings and barons because the defenses rested 
on the law which they administered; it is not possible for the courts 
to do so when the legislature alters the law, for they can only admin­
ister the law. 'l'he legislature can not make evil good, but it can make 
it not actionable.'' 

" * * * I regret the conclusion, because I think that it inflicts a 
cruel hardship on the plaintiff, and it is no consolation for him that far 
greater hardships will doubtless be inflicted in the future on persons 
more innocent than himself, pe1·sons who were not able to pay 10s. 
seven Yell.I'S ago. To use Lord Justice Romere's language in Giblin fJ. ' 
National Amalgamated Laborers' Union (72 L. J. K. B., p. 914--1903, 
2 K. B. at p. 620), 'The conduct of the defendant is morally an un-

justifiable molestation of the man. * • • An improper and inex­
cusable interference with the man's ordinary rights of citizenship.,' 
But these rights have been cut away and the remedy for them destroyed 
by the legislature.'' 

On appeal the House of Lords held that there was not a trade dis­
pute in this case, because the defendant Wade was not authorized to 
act by the union, but the Low Lords signified their assent to the con­
clusion that had he been acting U!lder the direction of the union there 
would have been no liability for pi'oeuring the malicious discharge of 
the plaintiff in furtherance of the trade dispute. I submit to the com­
mittee that it is unthinkable that the American Congress could ever 
accept as precedent for its legislation a law which gave to either an 
individual or a combination the right to maliciously procure, without 
civil responsibility, the discharge and prevent the futun employment 
ot a workman because of his refusal to meet the improper demands of 
any individual or collection of individuals. This very bill before you 
seeks that end. It undertakes to provide in the second section that no 
act of two or more persons done in furtherance of a trade dispute shall 
malre the parties criminally or civilly liable in order to protect such 
combinations from criminal or tort liability. 

The CHArR~!AN. I do not desire to interfere with the line of your 
argument, but as I understand you, you say that the workmen have 
the right to striko? 

Mr. EMERY. Yes. 
The CHAnrn.L."". Then do you go further and say that those striking 

workmen have the right to picket i it is not contrary to law to picket? 
Mr. EMERY. In any State in which there is no statute on the subject. 
The CHAIRll..A.N. Not unless there is some State statute? 
Mr. EMEJff. If individuals without the menace o:t numbers go to a 

place where a strike i& on merely for the purpose of obtaining infor­
mation or peaceable communication with others, that is not unlawful. 

The CHAIRMAN. It is a legal term, is it not, used in law books, 
" picketing " or " to picket " ? 

.Mr. EMERY. But "picketing" bas been given a variety of meanings. 
When indulged- in by numbers that fact constitutes a menace fre­
quently held illegal. 

T)le CHAIRMAN. We unde!.'stand "picketing" to mean that here are 
strikers and can they not~e.rsuade other people ; to go where other 
people may be seeking to take the place of the strikers? 

Mr. EMERY. Yes. 
·The CHAIRMAN. Without going upon the premises of the mill ar fac­

tory, can they not in a peaceable way try to persuade other people not 
to accept the employment that the strikers have abandoned? That is 
not contrary to law, is it? 

Mr. El:lfERY. Those things are qualified by a great many circumstances, 
Mr. Chairman., upon which the legality depends. 

The CHAIRMA.N. I said " peaceable " and " peaceful " and without any 
force. 

Mr. E~IBRY. Yes. There arises in my mind a case within my per­
sonal experience occurring in California a few years ago ·where picket­
ing was enjoined. It was the ('llSe of Pierce v. The Stablemen's Union, 
which afterwards went to the Supreme Court of the State of California 
and was sustained. In that case a livery stable was picketed during the 
course of a stablemen's strike, and during the hearmg on the applica­
tion for the injunction the captain of pickets testified on cross-examina­
tion that he had from 40 to 120 men constituting his picket line and 
patrolling up and down in front of the stable. The stable had a front­
age of pe·rhaps 75 feet on one of the principal streets of the city. "rhe 
court held in that case, and very properly, that the picketing under the 
circumstances disclosed amounted to an obstruction of the street and 
the prevention of reasonable access to and from the stable being carried 
on under circumstances that intimidated not only those who remained 
at work or sought employment, but the actual and potential pat rons of 
the stable. So you perceive that one definition of picketing may vary 
greatly from another. . 

The CHAIRMA~. Suppose there were a thousand men on strike from 
one establishment and 10 of the strikers should be in the neighborhood 
of that factory or establishment, but not , on the premi~es themselves, 
and they should proceed in a perfectly p?aceful way without 01er­
awing the people who appeared to be going to take the place of strikers, 
and without using any tl'Ireats or vi5lence, just simply saying to t hem: 
"We wish you would not take our places; we are striking for an 
increase in wages"; or "We are striking for some other good reasons 
and we wish you would not go and take our places." There is nothing 
unlawful in that, is tnere? 

Mr. EllERY. No, sir; not as you state it. 
The CHAIR:llA~. Have there not been cases where judges have issued 

injanctions and cited men for doing that very sort of thing? 
Mr. EMERY. I do not know of an instance, Mr. Chairman. If yon 

will show me one I should like to see it. 
The CHAIRJ\IA-._,, I am asking you for information. 
Mt'. EMERY. No, sir; I do not know of an injunction predicated u~n 

the conditions you describe. You refer to cases in which injunctions 
have been issued? . 

The CHA.IRMA...~. I am seeking for information and I am just puttmg 
that as an illustration. 

Mr. EMERY. Each of these csises bas its special circumstance and of 
course the remedy in equity accommodates itself to the peculiar char­
acteristics Clf each case. 

The CHAIRMAN. Of course, we understand that. 
Mr. EMERY. Practically every case presents different circumstances. 
The CHAIRMAN. But it ls an abuse in some cases-a possible abuse . 

I might say-that has given rise to complaint? 
Mr. EMERY. Have you a case in mind, Mr. Chairman? . . 
The CHAIRMAN. No; I have not myself, because I live entirely ID ~ 

agricultural community where we do not have strikes and lockouts. 
M1-. EMERY. Perhaps you have had them on your railroads, Mr. 

Chairman.? . 
The CHAIRMAN. No; I do not remember in my section of ever having 

any railroad strikes. 
Mr. EMERY. I recall some two years ago a very serious strike on the 

Central RaiINad of Georgia, caused, I believe, by the system of pro­
moting negro firemen. 

'i'he CHAlilMAN. That was in Georgia. I do not believe that condition 
ever obtained in my section. 

Mr. THOMAS. Have you :tily objection to men charged with contempt 
l>eing tried by a jury? 

Mr EMERY I discussed that question at some length and should dis­
like to further inflict myself upon the committee in regard to il 

Mr THOMAS. I did not happ~n to be present when you discussed it. - Mr: EMERY. Pardon me. I do oppose trial by a jury in contem12...t 
cases. 
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Mr. THOMAS. Then you think a man charged with contempt does not 
have the same right that a man charged with murder has? He can be 
tried by a jury. 

l\fr. EMERY. Y!!s, sir. There is no parallel between the cases. 
Mr. THOMAS. fou consider disobedience to a Federal injunction a 

graver charge than murder, do you? 
l\fr. E~rnnY. That is not implied. I think the Constitution of my 

country has provided two modes of procedure in the cases stated. 
Mr. THOMAS. Is there any provision in the Constitution to the effect 

that a man tried for contempt may not be tried br a jury? 
Mr. EMERY. I think that is the effect of a provision. 
Mr. THO:IIAS. Wb11t is it? 
Mr. EMERY. It is the well-known provision which extends the judi-

cial power to all cases in law and equity. · 
Mr. THOMAS. In what way? . 
Mr. EuFJRY. If the gentleman will permit me, it would be very difll­

cult to undertake a proper discussion of the issue which your inquiry 
raises under the circumstances of this hearing. I have fully expressed 
myself on that subject in an argument made before this committee. 

While I desire to fully respond to the gentleman's inquiry, it ls 
impossible to adequately do so at this time. 

l\fr. 'l'HO:IIAS. What you have said will be printed? 
Mr. E~U:RY. Yes. 
Mr. THOMAS. Thrn I will read it. 
l\fr. EMERY. It has been printed. 
The CHAIRMA.'i. Then you think that in no case have Federal judges 

In labor disputes abused the process of injunction? 
Mr. E~1ERY. Do you mean by the word "abused," l\fr. Chairman, 

made error in the issuance of a writ? 
· The CrrAnnrA~. I mean more than that, that they have Issued an 
injunction where they should not have issued it, and that they have 
done things und~r the injunction process that they ought not to have 
done. 

Ur. EMERY. I must nnswer, Mr. Chairman, that I have examined 
every case I have beard criticized, but I know of none which sustains 
the charge that any Federal judge has abused his power. -

No doubt .Judge Jenkins made an error in issuing the injunction in 
the case of the Farmers' Loan & Trust Co. v. The Central Pacific Rail­
road, which Mr. Justice Harlan corrected in the decision in Arthur v. 
Oakes; but in that case no O'Ile can read the elaborate and learned 
opinion of Judge Jenkins without being impressed with bis sincerity 
and sense of responsibility. Ilis decision involved the rights of · a 
receiver throtil?h whom the court was operating a carrier, and be was 
confronted with the then doubtful question of how far the court could 
go in protecting property under its control. It is possible, although I 
think it most infrequent, that there are cases in which errors have been 
made and fully corrected on appeal, but I know of no case, if one exists 
where it may be said that a judge issuing an injunction has abused bis 
power. 

But, sir, if it were true that this committee had before it several 
instances of judicial error in the issuance of injunctions, that would 
no more justify depriving the Federal judiciary of the power to con­
tinue to issue them in labor disputes and give the requisite constitu­
tional protection to civil and property rights there assailed than it 
wonld justify legislation depriving judges of their power to issue 
injunctive or other writs in other forms of litigation because error had 
been committed in granting them. Judges are but human and sub­
ject to the frailties of the intellect, which we recognize by providing 
courts of appeal I know of no case, nor have I ever heard one pre· 
sented. which justified the charge that one, much less many, Federal 
judges have misused their power to issue injunctions in trade disputes 
and I am anxious to have any member of this committee, or any one 
present, cite a case which sustains the charges made. 

The CH.AIRMA.....,. I am sorry that we can not give you more time, 
Mr. Emery. 

Mr. E~IERY. Relying on the permission of the committee, I beg now 
to revert to the Engli h legislation upon which we are informed the 
second section of this bill is predicated. I have endeavored to give 
you a brief resume of the circumstances which led to the present Eng­
lish legislation, and I have undertaken to briefly indicate the character 
and consequence of the recent legislative privilege confnred upon Eng­
lish trade unions. Their fnnds, I have said, were under the frade 
dispute act of 1906 relieved from tort liability for the acts of their 
agents when done in furtherance of a trade dispute; but these peculiar 
and special vrivileges which, as the English courts have pointed out, 
place them in a position of legal superiority to all their fellow subjects 
are granted by a Parliament without constitutional restraint, a Parlia~ 
ment which can not only confer special exemptions from the law upon 
any class in the community but upon any individual, and which can, 
and bas many times in the past, placed disabilities upon individuals 
or classes of the King's subjects because of their industrial position, 
their religious belief, or any other reason that seemed good to the 
Pailiament. 

Mr. Bryce bas very strikingly described the arbitrary powers of 
Parliament in the American Commonwealth, volume 1, page 32: 

" The British Parliament has always been, was then, and remains 
now a sove1·eign and constituent assembly. It can make and unmake 
any law, change the fo1·m of government or the succession to the 
Crown, interfere with the courts of justke. and extinguish the most 
sacred and private rights of the citizen. Between it and the people 
at laqrn there i no legal 'distinction, because the whole plenitude of 
the people's rights and powers reside in it, just as if the whole nation 
were present within the chamber where it sits. In point of legal theory 
it is the nation, being the historical successor of the folkmoot of oui· 
Teutonic forefathers . Both practically and le"'ally it is to-day the only 
and su!Iicient depository of the authority of the nation, and is, there­
fore, within the sphere of law irresponsible and omnipotent." 

So says the same author nt another point: 
"What are called In England constitutional statutes, such as Magna 

Charta. the Bill of Rights, the act of ettlement, the acts· of union 
with Scotland and Ireland, are merely ordinary laws, which could be 
repealed by Parliament at any moment in exactly the same way it can 
repe'.:11 the highw:n· ·act or lower the duty on toba'cco. • • • 
Parliament can abolish when it pleases any Institution C1f the country 
the Crown, the House of Lords. the established church, the House of 
Commons, Parliament itself." (Vol. 1, pp. 237-238.) 

Jn the comse of bis dissenting opinion in the case of Robertson v. 
Raldwin (165 U. S.) Mr. Justice Harlan refers to these "profound 
differences betwetn the American and so-called British constitution," 
and· points out- · 

" No such powers have been given to or can be exercised by any leg­
islative body oi·ganized undei· the American system. Absolute arbitrary 
power exists nowhere in this free land. The authority for the exer-

else of power by the Congress of the United Stntes must be found in 
th~ Constitut_ion. Whatever it does in excess of the powers granted 
to it, or In violation of the Injunction of the supreme law of the land, 
is a nullity and may be so treated by every person. • * • If the 
Par liament of Great Britain, her Britannic Majesty assenting, should 
establish slavery or involuntary servitude, the courts would not ques­
tion its authority to do so, and would have no alternative except to 
sustain legislation of that character. A very short act of Parliament 
would suffice to destroy all the guaranties of life, liberty, and property 
now enjoyed by Englishmen." 

Even the proponents of this legislation must realize what would 
happen if Congress posse sed and exercised the powers of the B1·itish 
Parliament, which this bill endeavors to excite into being. The very 
constitutional restrictions which they seek to overcome, and which 
they, would have you disregard, are those which create the most 
marked distinction between American and ·British Governments and 
give to the citizens of the one a security not possessed by the subjects 
of .the other. · Within the memory of living men these very com­
pansons have been exemplified. Our Constitution forbids the passage 
of bills of attainder. B'o lowing the War of the Rellellion the Supreme 
Court of the United States was again and again called upon to protect 
the citizens of the States lately in rebellion against le00 islation amount­
ing to acts of attainder growing out of the bitterness of the civil 
struggl~. The Ilr.itisb Parl!ament has passed. and may to this hour 
pass. ~ills of attamder, pumsbing unborn children for the alleged acts 
of their parents. Our Constitution guarantees a speedy trial to per­
sons 3;CCused of crime. The Parliament may, and frequently bas, 
authonzed or permitted the Indefinite imprisonment of individuals 
without tr_ial, or even an accusati.on, and ·Upon the mere suspicion ot 
the executive. We forbid the takmg of property without due process 
of law. The Parliament ·bas and does arbitrarily confiscate private 
property without compensation. It is not within your power to pass 
ex post facto laws, but within your own memory certain Irish Parlia­
mentary leaders were pl"Osecuted, convicted, and imprisoned for making 
speeches made ·unlawful by act of Parliament after their delivery. 

So, gentlemen of the committee, while it is true that English trade­
unions enjoy special exemptions from the uniform operation or the 
law which it would not be possible to grant to members of trade­
unions in this country without depriving other workmen who are not 
members of sue~ organizations and other citizens generally of the 
equal protection of the law, it is equally true that the En"'lish le1isla­
tion has grown out of special legal disabilities unknown t3 the Ameri­
ea!-1 workmen and unusual circumstances of fact without parallel in 
this country. _ 

But the legal privileges to which I referred are accompanied by 
legal disabilities which no trade-unionist of thi country would care 
to accept. The British trade unions may not hold property nor act 
through trustees, except it be registered under the trade-un.ion act of 
1871, and it has been frequently decided that that act is as it were 
the charter of combination for a registered trade union' and it caii 
exercise no power. not therein authorized. In this country a labor 
union is not reqmred to incorporate or even assume any quasi cor­
porate form. It remains a purely voluntary org-anization that may 
enforce any lawful rule upon its members, and it enjoys the fullest 
and freest rights of political activity. In Great Britain it -was not 
long since decided in the case of the Amalgamated Society of Railroad 
Servants v_. Osborne (House of Lords, .July 21, 23, 28: Dec. 21, 1909) 
that a registered trade union can not lawfully apply its funds for the 
maintenance of members of Parliament to represent its · interests 
As a corollary to that judgment it was held in a very recent case 
(Wilson v. Amalgamated Society of Engineers, 2d Cb .. Mar. 24, 1!>11) 
that as a trade union bas no power to levy contributions upon its 
members for the purpose of securing parliamentary representation 
they have, for like reason", no power to levy contributions to secure 
representation on municipal and other local bodies other than boards 
of guardians. That is where the levy. on the members is in effect com­
pul ory. This decision, in ·express terms, leaves it an open question 
whether the Osborne case does not apply even to the administration of 
funds for parliamentary and municipal elections where the money is 
voluntarily subscribed by members of the union . 

'fhe point of all these comparisons between the legal conditions 
under which the British and American labor unions operate is that 
the legislative privileges conferred by the British Parliament upon 
British trade-unions are accompanied by legal and political disabilities 
which no American trade-union would accept. Yet the mode of 
argument adopted by the opponents of this legislation is to single out 
an exemption froqi. the general law, conferred upon the British trade­
unions, which it is not within the power of the American Conzress 
to confer upon the members of the labor organizations in this cou~try 
without mentioning to the committee the various attendant dis~ 
abilities accompanying these privileges and interwoven with them as 
a part of the complete legal system of trade-union regulation, the 
acceptance of which as a standard of legal right in this country no 
labor-union leader would dare to advocate in the presence of bis own 
followers. 

Let me now ask the committee to note the nature and circumstances 
of tbe equity jurisdiction exercised in labor disputes, observing that 
the rights protected are of the same .character as those which are the 
object of remedial intervention by equity in every othet• known form of 
IPgal controversy; that, far from being a novel exerci e of the powers 
of the chancellor, the principles involved are as ancient as any known 
to equity jurisprudence, nor do they protect merely the rights of cm­
ployei·s. but they do, and in almost every instance of their exercise are 
required to, protect the equal rifj'hts and privileges of employees. In­
deed, with respect to this last pomt I may observe in passing that two 
of the most prominent cases governing the use of injunctions in labor 
disputes are those of Plant v. Woods (176 Mass., 492) and Pickett i>. 
Walsh (192 Mass., 572). In the first case one labor union is seeking 
protection from the intimidating and <!Oercive action of another labor 
union which questioned and orthodoxy of the first; and in the second 
case individual nonunion men are seeking to be protected in their 
right to continue their employment against the efforts of a bricklayers' 
union to cause their employer to discharge them unless they join the 
defendant union. 

Now, what the the rigbts for which injunctive protection is sought 
in the course of labor controversies? Let me refer for description to 
the language of Judge Gray in the famous report of the Anthracite 
Coal Strike Commission: "The right and liberty to pur ue a lawful 
calling and to lead a peaceable life, free from molestation or attack, 
<'Oncerns the comfort and happiness of all men, and the denial of 
them means the destruction of one of the greatest, if not the greatest, 
of the benefits which the social organization confers." 
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Man's property in himself ts the first and most elemental Qf all 

property rights, a fact t.his Nation recognized in the noblest manner 
by the emancipation of the slave. But a man owns the labor of his 
head no Jess than that of his band; of his pen no less than his pick; 
his professional learning no less than bis knowledge of a trade. Every 
exercise of mind or body possessing value is property as much as the 
coat on my back or the watch in my pocket, the house in which I 
live, or the land whose fruits sustain my life. Nay, more, we dispose 
of what we have and buy the possessions of others only through agree­
ment; thus the most commonplace, and, indeed, socially. the most in­
dispensable, of all property rights ls that of contract. These rights of 
property are universally recognized, not more by the technical de­
cisions of irenerations of judges than by the common sense of mankind. 
So it is evident by our daily experience, apparent in our customs, em­
bodied in our law, confirmed by our courts, and the practical judg­
ment of civilized mankind, of which we are a part, that not only are 
land and chattels property but the rights by which we acquire and dis­
pose of them, use them for our own profit and our neighbor's benefits, 
as well as the peculiar qualities and powers of mind and body that may 
be turned to our pecunfary advantage-all are alike property and enti­
tled to protection as such from whatever source they may be assailed. 

Whenever wc use land and structures in commerce and industry, 
whenever we exercise personal rights in connection with them ann 
seek to acquire a name for skill in manufacture, honesty and enter­
prl ·e in trading, that custom may accrue to us, that esteem which 
we secure in the minds of others because of the quality of our product, 
the character of our skill, the promptness with which we pay our 
debts, and those circumstances and incidents that contribute to give 
us repntation in the judgment of the buying publlc is a property right 
as valuable ns store and factory and skill themselves, and we term it 
the good will of business. ' 

All these circumstances in action constitute a going business. a 
thing in action of the most valuable nature. which bas been thus 
graphically described by a great court of New Jersey: 

" Business does not mean stock or machinery or capital and the like. 
While ' business ' can be done without these, in commercial language 
it is as di tinct from it as labor is from capital. In speaking of the 
business that may be done by a merchant, banker, or railroad com­
pany, the mind does not contemplate or dwell upon the character or 
quality of the means used, but of the operation, whether great or small, 
complex or simple, numerous or few, for one or the other of these con­
ditions may arise from much or little stock or capital In other words, 
' business! does not mean dry goods, nor cash, nor iron rails and 
coaches. Business is not those lifeless and dead things bat the ac­
tivities in which tli.ey are employed. When in motion. then one is said 
to be in business ; and then it is that merchants and others speak of 
thP. profits of business." 

The importance of the right to do business was splendidly emoha­
sized by the Hon W. G. BRANTLEY, a distinguished Democratic Mem­
ber of the present House and former member of this committee, in a 
report made from the Judiciary Committee of the House on personal 
and property rights daring the Fifty-ninth Congress. Mr. BRANTLEY 
said: 

" It is well-nigh impos~tble. to my mind, to separate the right to do 
husiness from the business itself. It takes both to make a business. 
Financial loss, and perhaps bankruptcy and ruin. awaits every man 
who is denJed the right to carry on the business in which bis capital 
is invested." 

The Wilson, Dingley, and Payne Tariff Acts each, in some of their 
provisions. recognize business as distinct from its tangible assets; so, 
too, the Sherman Act recognizes it by giving treble damages against 
violators of the act for injury done to business. So, too, you will find 
frequently cases in the Federal courts where ticket brokers have been 
enjoined from "scalping" railroad tickets on the ground. that such. 
conduct endangers thP. business of the railroad -company by the Inter­
ferences of these brokers or scalpers between the carrier and the origi­
nal purchaser of the ticket, who is under contract not to resell It. 
'Ibis whole doctrine of restraint by injunction directed against third 
parties maliciously interfering with a business contract is fully set 
forth in a celebrated decision of the Supreme Court. Bitterman v. L. & 
N. Railroad (207 U. S., 222). an~ the committee will observe that the 
principle of law laid down there is the very one underlying and vin­
dicating the interference of a court of equity in a labor dispute where 
there is a combination or conspiracy to procure or compel a breach of 
contract. 

Now, all of these rights to which I ref& are daily receiving equitable 
protection in every department of commercial litigation. Trade­
marks, copyrio-hts, h·ade names, unfair competition, betrayal of trade 
secrets, nuisances affecting the use of property, the protection of trust 
funds against dissipation, injunctions against waste, all sorts of rights, 
accorded by contract; these and many uses of property and the exer­
cise of property rights too numerous to mention are the commonplaces 
of daily protection by injunctive remedy predicated upon the recogni­
tion of the great truth that in the commercial world the right of 
greatest value and necessity is the right to carry on a lawful business 
without unlawful interruption. It is only when these same ri"hts 
are menaced in labor disputes that their protection excites any criti­
cism or seems to cause any confusion of mind amongst labor leaders or 
legislators. 

True. it is that wberevr.r the injunctive writ is sought the applicant 
must disclose and tbe court must find, a condition of fact in wlifcb the 
rights to be protected are so circumstanced that unless the writ issues 
the irreparable damage will be done and thei·e is no adequate remedy at 
law. " But," says the proponents of this legislation, " if the criminal 
law be enforced in labor disputes against those acts which are said to 
frequently accompany disturbances of this nature, a remedy is at band." 
In response to that it might first ·be observed that the second section 
of the proposed bill removes the most common acts and conspiracies in 
furtherance of trade disputes, from the reach of the criminal Jaw. But 
even if the criminal law be left in its present form, I have never beard 
it seriously contended, nor do I know of any decision or any textbook 
which bolds the enforcement of the criminal law to be an adequate 
remedy for a person injured as against the wrongdoer. To fine, im­
prison, or execute a criminal satisfies the outrage done to the com­
munity, but it never has been known to compensate the indfvidual 
against whom the act is directed. ' 

But the proponents of this bill further say that the wrongdoers may 
respond in dama~es; there is a remedy. It has always been held that 
where many individuals join in the commission of a wrong requiring 
a multiplicity .of actions to recover compensation, and where even In 
that event mr.ny remain unknown or financially Irresponsible it can not 
be said that the remedy at law is adequate; and if it is not, the dam­
age accomplished ls certainly irreparable. 

But finally let us assume the. ordinary cil'cumstances of an aver'age 
strike, accompanied by picketing and boycotting, hour after hour and 
day after day, taking any of the numerous cases in Federal and State 
decisions as an example. We may find workmen intimidated going to 
and from work, customers threatened with boycott if they continue to 
dea I with an individual against whom the strike is directed ; and not 
only arc the parties to the combination effectuating these things sev­
erally irresp<?ns.ib!e, and often unidenti1iable, but the wrongs they com­
mit are .mult1pliea each h~mr. and each day,. so that the injury and dam­
age infhcted is of a contmumg nature which a thousand suits at law 
if they were maintainable, could no more adequately redress than a.ii 
action directed against a cyclone or a thunderbolt. To these practical 
circumstances no man of 01·dinary exp-erience can blind bll; vision. 
Thus it wil~ be e':ident from ~n examination of. any one of the adjudi­
cated cases rnvolvmg a labor dispute that there is frequently a combina­
tion of circumstances working injury in a thousand forms for which 
civil actions in tort are as inadequate as an action against ;_mob. 

You are told that innocent acts are frequently enjoined bnt the "in­
nocent acts" are always described without reference to the circumstance 
of their employment. "No conduct," said Mr. Justice Holmes, in 
Aikens v. Wisconsin (1D5 U. S.), "has such absolute privilege as to 
justify all poss.ible. schemes of which it may be a part. The most inno­
cent .and co?stltutlonally pr?t~cted of act~ or omissions may be made a 
step m a cruninal plot, and if it is a step m a plot neither its innocence 
nor the Constitution is !)ufficient to protect the punishment of the plot 
by law." 

So the charge .of e~joining innocent acts is always made without ref­
erence. to the inJunct1ve order in which they are alleged to nave been 
restrarned ; or the order is presented and a phrase is taken here and 
there from its context and the charge pressed home by a superficial 
or fragmentary reading of p-articuiar injunctions. Thus I have noticed 
canstic criticisms of an order enjoining men from marching on the pub­
lic highway, the. c:itic making no reference to the fact that the defend­
ants were so en~omed only if their purl?ose was to prevent other work­
~en equally ~ntitled to the use of the highway from going to or return­
mg from then· work. It ls frequently asserted that men are ·enjoined 
from "persuading " others to do or omit to do certain things, ·1rnt I 
know of no order in which such a term is used except in connection 
with other phrases forbidding conduct of an unlawful character Surelv 
no rule of interpretation ls better settled than that where a n~mber o·f 
phrases ~re used, the concluding word of many terms is to be given. 
construction as of the same general class as the previous phrases 'l'hus 
the word " persuasion " is sometimes used as a general inhibitioii of the 
kind of persuasion previously prohibited in a writ. 

So, too, you are informed that injunctions are issued against acts 
which are cri!Iles in order that through proceedings in contempt the 
persons comnnttin15 such acts may be deprived of trial by jury. This 
cha.rge, presse? .w1tJ;t much plausibility,. fades before the simple and 
easily made distmct1on between the var10us qualities present in every 
hum.an act. The meanest man has no difficulty in realizing, for illus­
tration, that every act of man has both a moral and a mental quality. 
The same act may conform to the laws of logic and violate the laws of 
morals. So, too, any act of one human being may like a trespass for 
instance, be at once the subject of criminal prosecution and a si'mnl­
taneous civil action for damages. He who assaults another mav be 
puuished: by the . State for bis crime a:nd sued by the object of his 
wrongdomg for bis tort. So an act forbidden by injunction may when 
vi~wed through the spectacles of criminal law, likewise constitute a 
crime. 

Said Mr. Justice Brewer in the Debs case (158 U. S. 595) : 
" The law is full of instances in which the same act' may give rise 

to a civil action and a criminal action. An assault with intent to kill 
may be punished criminally under an indictment therefor or will sup­
port a civil action for damages, and the same is true of all other offenses 
which cause in.iufy to persons or property. In such cases .the jurli;dic­
tion of the civil court is invoked, not to enforce the criminal iaw and 
punish the .wrongdoer •. but to compensate the injured party for the 
damages which be or bis property has suffered, and it is no defense to 
the civil action that the same act by the defendant exposes him also 
to indictment and punishment in a court of criminal jurisdiction. 
So here t~e acts of a defendant may or may not have been violations 
of the cruninal law. If they were, that matter was for inquiry in 
other proceedings. The cumplalnt made against them in this is of dis­
obedience to an order of a civil court made for the protection of prop­
erty and the security of rights. If any criminal prosecut ion be brou"'ht 
against them for the criminal offense alle~ed in the bill of complaint 
of derailing and wrecking engines and trains. assaultinj>' and disabling 
employees of the railroad companies, it will be no defense to such 
prosecution that they disobeyed the orders of injunction served upon 
them and have been punished for such disobedience. . . . ... . . . . 

" In brief, a court enforcing obedience to its orders by proceedings 
for contempt is not exacting the criminal laws of the land but only 
securing to suitors the rights which it has adjudged them entitled to.;' 

In the face of the demands made upon it, I beg this committee to 
ask, What is there in the nature of a labor dispute that should remove 
the persons and the rights involved from the same protection the 
same remedies, the same constitutional guaranties that operate 'upon 
the same citizens in every other controv.ersy? Is it that the right to 
a preventive remedy is in any sense inferior to the right to a com­
pensatory remedy? Is the deterrence of wrong less important than its 
cure? The same great organic instrument of government confers- juris­
diction .in law and equity to the same court. in the same place, at the 
same tune, and for the same purpose. The constitutional right to 
equ_itable rem~~ies and procedure is equal in every respect to the right 
~h1ch each ~1tizen possesses to the protection of a court of law. It 
i~ no less ; it can be no more ; nor can the right of any citizen be 
different from that of another citizen in similar circumstances; nor can 
a remedy be made to depend upon the character of the controversy and 
not upon the nature of the right assailed. 

These propositions are self-evident. In this day and place they can 
require no elaboration of authority. I wish, therefore, to call to the 
attention of the committee but two cases on the general proposition ot 
the right and duty of a court of equity to supply in labor disputes the 
protection which this legislation would destroy. The universal agree­
ment of judicial authority on the points at issue is well stated in th~ 
case of Union Pacific R. R. Co. v. Ruef (120 Fed. Rep., 102), in which 
the court says : 

" I have cited these authorities as being in part those which sustain 
the authority and duty to issue writs of injunction against violence to · 
persons, against violence to property, against interference to business, 
against intimidation, and against the rights of contract and liberty. 
These authorities can not be reviewed within the limits of an opinion 
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of reasonable length. The rules to be deduced, with but a single excep­
tion, can not be in doubt, and the authorities are not in conflict, and lt 
does not matter whether we turn to the English cases or the Federal 
cases decided on the circuit, to the decision of the appellate courts of 
the United States, to the supreme courts of the several States, or to 
the textbooks, old or modern, we find a uniformity so remarkable as 
seldom to be found in other branche of our jurisprudence. 

"They are all in favor of the rights of contract, of freedom, o~ the 
rights of property, and that no combination of men shall be allowed to 
interfere with another man, partIJershlp, or corporation. The courts 
can not hope to entirely foreclose discussion of these questions, but 
discussion is already nearly at an end by the courts, and by those 
having the slighte t knowledge of jurisprudence. And capitalists and 
employers of labor, and employees alike, must understand that they 
must go elsewhere than to the courts for other results, and if they 
can not go with confidence to the courts, it is because they desire to 
go without conscience, and knowing that they have a controversy with­
out merit."• 

If the members of the committee would glance at the same rule of 
law applying to the boycott by a combination of employers and the 
boycott by a combination of workmen, let them examine the cases of 
Montague v. Lowry (193 U. S., 3 ) for the former and Lowee '17. Law­
ler (208 . S., 206) for the latter: And the committee will find, per­
hap , much to its interest, that the counsel for the boycotting em­
ployers makes, in his brief, the same vain argument to the Supreme 
Court which underlies the second section of this bill ; that is, that 
whatever one man has a lawful i·ight to do a combination ought like-
wise to have a legal right to agree to do. . 

Finally, as the last expression upon the subject, we have the utter­
ance of the Supreme Court of the United States in the case of G-Om­
pers v. Bnck Stove & Ran<Te Co. (219 U. S.), where the court, fully 

·recognizing the right of men to organize and act collectively, fully 
vindicates the right and duty of a comt of equity to protect an indi­
vidun.l in the lawful exercise of bis rights against the coercion of a 
powerful labor combination. 

In that decision, in which all the members of the court concurred, 
Mr. Justice Lamar says: . 

" The court's protective and restraining powers extend to every de­
vice whereby property is irreparably damaged or commerce is illegally 
restrained. * • • 

u Society itself is an organization and does not object to organizations 
for social, religious, business, and all legal purposes. The law there­
fore recoipiizes the right of workingmen to unite and to invite others 
to join tneir ranks, thereby making available the strength. influence, 
and power that come from such association. By virtue of this right, 
porrerfol labor unions have been orimnized. 

" But the very fact that it is lawful to form these bodies, with mul­
titudes of members, means that they have thereby acquired a vast 
power, in the presence of which an individual may be helpless. This 
power when unlawfully used against one can not be met except bv his 
purchasing peace at the cost of submitting to terms which involve the 
sacrifice of rights protected by the Constitution, or by standing on.such . 
rights and appealing to the preventative powers of a court of ecfll1ty. 
When such appeal is made it is the duty of government to protect the 
one against the many, as well as the many against the one." 

As the committee may be interested in examining the leading cases 
involving these propositions, I supply a list for their convenience : 

Quinn v. Leatham, 1st Appeal Cases, 1901, 495. 
Casey v. Typographical Union, 45 Fed., 135. 
Toledo & Ann Arbor R. R. Co. v . Pennsylvania R. R. Co., 54 Fed., 730. 
Thomas v. Railroad Co.. 62 Fed., 803. 
Arthur v. Oakes, 63 Fed., 319. 
Loewe v. California State Federation of Labor, 139 Fed., 83 ; also 

189 Fed., 714. 
In re Deb 1 158 U. S. 564. 
Bitterman v. L. & N. R. R.., 207 U. S., 206. 
Board of Trade v. Christie, 198 U. S., 236. 
Loewe v. Lawler, 20 U. S., 206. 
Gompers v. Bucks Stove & Range Co., 219 . S., 340. 
State v. Stewart, 5!> Vt., 274. 
State v. Glidden, 55 Conn., 46. 
Hawarden v. Coal co

1
111 Wis .. 545. 

Jackson v. Stanfield, 37 Ind., 592. 
Delz v. Winfree, Norman & Pierson, 80 Tex., 401. 
Gruy '17. Building Trades Council, 91 Minn., 171. 
Beck v. Teamsters' Union, 188 Mich .. 545. 
Pratt Food Co. v. Bird, 148 Mich., 632. 
Purvis v. Brotherhood, 214 Penn.. 348. 
Doremus v. Hennes ey, 176 Ill .. 608. 
Pickett v. Walsh, 192 Mass., 572. 
Barr v. Essex Trade Council, 53 N. J. Elq., 101. 
Crump v. Commonwealth, 84 Vn.., 927. 
Lohse Co. v. Fuelle, 215 Mo., 421. 
Since the purpose of this measure is not merely to deprive Federal 

courts of the power of equitable intervention in trade disputes, but 
likewise to change the rule of the criminal la.w with respect to con­
spiracies and combinations acting in furtherance of such disputes, I 
ask this committee to recall that the criminal condemnation of the 
boycott was secured from the Supreme Court of the United States 
by labor organizations themselves. In 1887 several members of the 
mu icians' union, then affiliated with the Knights of Labor, all being 
re idents of this city refused or neglected to pay a fine levied against 
them by the Mu icians' Union. They were expelled from the union. 
Notice was served upon them that no member of the organization 
would work in any orchestra in which they were employed; and 
tll.rougb the Knights of Labor this determination was sent over the 
country, and every theatrical manager and orche tra leader was 
informed that the employment of these men in any capacity would 
precipitate a trike. So complete was the combination against them 
that they were unable to secure work, whereupon they complained 
to the district attorney of this city against certain persons who had 
been chie-:Iy instrumental in putting this tenible combination into 
operation against them, and the parties accused were indicted on a 
charge of conspiracy. The indictment shows that the combination 
not only undertook to prevent them from securing work as musicians, 
but from seeming employment in any capacity whatever. 

The defendants were tried in the police court of this city without a 
jury and found guilty, whereupon Mr. Jackson H. Ralston, now 
counsel for Messrs. Gompers, Mitchell, and Morrison, applied to the 
Sµpreme Com-t of the United States for a writ of habeas corpus on 
l;Jehalf of Callam, one of the defendants then in the custody of the 
marshal, on the ground that the offense with which the defendant 
was charged was of so " heinous " a character that he was constltu­
tionh.lly entitled to a trial by jury. 

Mr. Justice Harlan, in an elaborate oprn1on, concurred in by all his 
colleagues, held the point well taken and declared that the conspiracy 
of which the defendant was a party, to wit, a boycott directed against 
the employment of certain individuals, was an offense of so " heinous " 
a character that the defendant was entitled to a trial by jury. (Cal-
lam v. Wilson, 121 U. S., 540.) · 

Now, sirs, in conclusion, what is the purpose of this remarkable 
legislative proposal? No man can be familiar with contemporary 
events, Bor with the trend of judicial decisions and statute law, with­
out realizing that this is a deliberate effort to legalize combinations 
and conspiracies of a kind condemned, not· only by the decisions of 
every State court of last resort, of every Federal court, of the Supreme 
Court of the United States, but likewise by the moral judgment of 
mankind. 

At one stroke this measure would deprive the victim of the boycott, 
whether employer or employee, of the protection of the courts of law 
and equity and the criminal statutes which even now, in many in­
stances fail to effectually shield either the business man or the 
laborer from persecution and grievous injury and injustice. It is in­
tended, and would, were it constitutional, validate the various assaults 
upon personal liberty and private property so eloquently and power­
fully described in the report of Anthracite Coal Strike Commission, 
composed of both employers and representatives of organized labor : 

"It becomes," said that body, ' our duty to condemn another less 
violent, but not less reprehensible form of attack upon tho e rights 
and liberties of the citizens which the public opinion of civilized coun­
tries recognize~ and protects. The right and liberty to pursue a lawful 
calling, and fo lead a. peaceable life, free from molestation or attack, 
concerns the comfort and happiness of all men, and the denial of them 
means destruction of one of the greatest, if not the greatest, of the 
benefits which the social organization confers. What is popularly 
known as the boycott (a word of evil omen and unhappy origin) is a. 
form of coercion by Which a combination of many persons eek to work 
their will upon a single person, or upon a few per ons, by compelling 
others to abstain from social or beneficial business intercourse with such 
person or persons." 

The rig"hts of 30,000,000 wage earn~s. seeking to earn their living 
under the conditions that please them best, are to be subjected to the 
coercion of 2,000,000 of their fellows, demanding that membership in 
the organizations which they control shall bo a prerequisite to the 
exercise of the right to work without molestation or per ecution. 
Thousands of employera engaged in every form of commerce and in­
dustry are to be left without legal remedy whenever they become the 
objects of attack, upon refusal to grant the demands of combinations 
possessing, in furtherance of trade disputes, the peculiar privileges to 
commit crime without punishment and damage without liability, wbich 
this measure promises. The power to issue injunctions, to protect per­
sonal liberty and property rlghts. is- to be withdrawn from the courts 
of the United States and practically lodged in a labor federation issuing 

' its own injunctions against employer and workmen, requiring them to 
conduct their business and earn their livelihood under conditions which 
the federation demands, and contempt of such orders is to be punished 
through the coercive influence of the combination, operating tbrougn 
its agerlts in every State in the Union and in every great city of those 
States. 

The will of such a combination, unrestrained by legal remedy, civil 
liability or criminal responsibillty1 is to succeed the law of the land, and 
great combinations and conspiracies which have hitherto obstructed the 
movement of commerce or undertaken to fix the conditions of production 
and employment only to be met by the protecting shield of the law, or to 
find it withdrawn from the form of their victim. T.be public, no less 
than the private interests, would be at the mercy of such privileged 
assailants. The very States of the nion, impotent to ob truct inter­
state commerce, would find themselves inferior in power to mere volun­
tary associations of individuals promulgating, without re traint, rules 
for the conduct of interstate commerce which no sovereign State could 
issue. And such privileges are demanded at the very hour when the 
public mind has been amazed and shocked by an astoundin"' confession 
that has revealed a vast labor combination operating in many States, 
and through many agents, a.nd using 1.he highest forms of physical force 
tbat modern science can place at the command of man for the purpo e 
of compelling a great industry to conduct its operations under condi­
tions demanded by that combination, or suffet· continuous as aults upon 
the lives of its workmen and the most destructive attacks upon its 
property-attacks which, for reckless disregard of the safety of the 
general public, are probably without parallel in the history of crime. 

We ask this committee not merely to reject but to rebuke the demands 
represented in this legislation. We submit to the committee that the 
measure is manifestly unconstitutional : 

I. Because it lindertakes to deprive the courts of the United States 
of an inherent equity jurisdiction. 

2. Because it undertakes to deprive citizens engaged in labor disputes 
of fundamental, civil, and property rights guaranteed by the Constitu­
tion, and which can not be taken from them without a denial of due 
process of law. · 

3. Because it undertakes to make constitutional remedies and c:on· 
stitutional rights dependent for their use and protection upon the char­
acter of the controversy in which they are involved, and not upon the 
nature of the right itself. 

4. It undertakes to arbitrarily deprive one class of citizens of rights 
to which they a.re equally entitled with every other class of citizens. 

5. It undertakes in labor disputes to arbitrarily e.xem1,>t one class of 
citizens from the uniform operation of the civil and criminal la.ws of 
the nited States. 

6. The English legislation suggested as precedent for this bill is with­
out authority because of profound constitutional differences between tbe 
organic laws of Great Britain and the United State , and for the further 
reason that as a matter of history ~nd fact the British legislation pro­
ceeds from special and peculiar circumstances and con iderations and is 
accompanied by inseparable legal disabilities having no counterpart in 
this country. · 

Finally, were this measure free from constitutional objection its prac­
tical operation would irreparably injure the public and private interest. 
It woJ.lld encourage the lawless, breed civil strife and disorder, with­
draw protection from the law-abiding and be a lasting stigma upon the 
legislature which enacted it and the country which endured it. 

Mr. CLAYTON. :Mr. Speaker, I now yield 30 minutes to the 
gentleman from West Virginia [Mr: DAVIS]. 

Mr. DA. VIS of West Virginia. Mr. Speaker, the subject the 
House has under discussion to-day is in no sense a new one. It 
has been fruitful of discussion and debate in this and other 
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forums for at least 20 years. It has formed the subject of 
declaratiom in party platforms, and not since, but frequently, 
has been alluded to in presidential messages. I congratulate 
the Democratic Party that an opportunity has now come to it 
to present genuine constructive legislation on this mooted topic 
a.nd that it is prepared to grasp it. [Applause.] 
- Until I listened to the remarks of the gentleman from Penn­
sylvania [Mr. MooN], I thought I had some knowledge of both 
the origin and the history of this measure, some familiarity 
with its provisions and the reasons for them. I listen always 
to the remarks of the distinguished gentleman with great re­
spect, and for his judgment I have so high an estimate that 

_ I distrust my own whene1er I am forced to differ from him. 
In this instance, however, I do not only differ from his views on 
this matter, but I draw consolation rather than discouragement 
from his remarks, and treating them as an epitome of the 
worst which can be said against the pending bill I am con­
firmed in my belief in its justice and its equity. 

Within the short space of time at my disposal I can not hope 
to fully co-ver so broad a subject. I must, therefore, address 
myself principally to a reply to the suggestions which the gen­
tleman from Pennsylvania [l\lr. l\IooN] has offered in opposi­
tion to this bill. The temptation to interrupt him in the course 
of his remarks was strong, but I refrained because I realized 
the impossibility of making a connected legal argument under 
such interruptions, and I must, therefore, claim for myself 
the same privilege which was justly claimed by him. 

The history of go-rernment in America, l\fr. Speaker, is writ­
ten in phrases; an idea finds lodgment in the public mind ; a 
wrong burns itself into the national consciousness; an aspira­
tion communicates itself from soul to soul, until the pulse 
of the Nation is stirred by a common desire; but the wrong is 
not righted; the idea is not transmuted into action; the aspira­
tion is unrealized until some happy phrase crystallizes public 
opinion and progress and reform result. So with the phrase 
"Go"Vermnent by .injunction." In themselves the words are 
meaningless enough, for an injunction is necessarily a form 
of government; it is the direct exercise of govermental power 
by the judicial branch, and as such is as legitimate and as nec­
essary as the making of laws by the legislature or theil' en­
forcement by the executive. 

The legislator enacts the statutes, the executi"rn gives his 
orders, and the judge, in a proper case, issues his injunction 
against the parties before him-all alike .are necessary func­
tions of government. But as a shiboleth and a slogan, the 
phrase has come to mean ·n1stly more. It is the expression of 
a long-standing complaint, which with many has ripened into 

- a deep-seated conviction, that the writ of injunction has been 
carelessly, if not wrongfully used; that it has been turned to 
purposes beyond its proper scope; and that an evil bas sprung 
up which calls for legislative action. If, as the gentleman 
from Pennsylvania [Mr. MooN], in substance asserts, this com­
plaint is the mere clamor of restless lawlessness, if this con­
viction is the mere prejudice of disappointed litigants, if it is 
simply the murmur of discontent from those against whom the 
processes of the law ha1e been rightfully invoked, then we 
owe it to the- country and to oursel1es to disregard it and to 
dismiss the subject as one not calling for our attention. Ilut 
if-the complaint, both in origin and in 1olume, commands our 
respect, if instances of abuse in the use of this writ, in fact, 
exist, we shall fall short of our duty if we fail to disco1er 
these abuses and seek to correct them. Nor does it strengthen 
the argument on the part of the minority to assert that the 
only purpo e of the bill now offered as their substitute and 
of the presidential messages upon which it purports to be 
based, is to still this clamor by a mere pretense of remedy. 

Those who do not believe that party platforms are mere bait 
to catch gudgeons must feel themselves bound, no matter upon 
which side of this House they may sit, to legislate upon this 
subject. The Democratic Party in its platforms of 1896, 1900, 
Hl04, and 1908 has promised this relief, and in the year 1908 
the Republican Party, following as usual the Democratic lead, 
made a grudging and belated declaration to the same effect. 
From 1896 to this Congress the Republican Party has enjoyed 
undisputed control of both Houses of Congress and of the 
Presidency, and in all that time has put. upon the statute books 
no word of remedial legislation on this matter. Yet I call the 
gentleman's attention to the fact that it was not in the year 
1910, or even in 1909, that this subject was first called to the 
attention of Congress. 

A Republican President, with whose remedies in the matter 
<Qf court procedure I am fortunately not compelled. to agree, 
called it to the attention of the Congress on the 5th day of 
December, 1905; on the 3d day of December, 1906; on the 3d 
day of December, 1907; on the 31st day of January, 1908; on 

the 25th day of March, 1908; and on the 18th day of December, 
1908. His successor, taking a leaf from his book, recommended 
action in his messages of the 7th day of December, 1909, and of 
the 6th day of December, 1910. All of these messages fell upon 
9-eaf ears. Yet in them, o-rer and over again, it was declared 
upon the authority of no· less a person than the Chief Executi"re 
of the United States that these abuses did exist and that Con­
gress should search for and apply the remedy. I ha1e not time 
to quote in full the substance of any of these messages. A few 
sentences from some of them may be interesting. In his mes­
sage of December 3, 1906, President Roosevelt said: 

There must be no hesitation in dealing with disorder. But there 
must likewise be no such abuse of the injunctive powei· as is implied 
in forbidding laboring men to sh·ive for their own betterment in peace­
ful and lawful ways; nor must the injunction be used merely to aid 
some big corporation in carrying out schemes for its own aggrandize­
ment. It must be remembered that a preliminary injunction in a labor 
case, if granted without adequate proof-even when authority can be 
found to support the conclusions of law on which it is founded-may 
often settle the dispute between the parties; and, therefore, if improp­
erly granted may do irreparable wTong. Yet there are many judges 
who assume a matter-of-course granting of a preliminary injunction to 
be the ordinary and proper judicial disposition of such cases; and there 
have undoubtedly been flagrant wrongs committed by judges in connec­
ti~n with labor disputes even. within the last few years, although I 
thmk much less often than m former years. Such judges by their 
unwise action immensely strengthen the hands of those who are striving 
entirely to do a;way with the power of injunction, and therefore such 
careless use of the injunctive process tends to threaten its very exist­
ence, for if the American people ever become convinced that this 
process is habitually abused, whether in matters affecting labor or in 
matters affecting corporations, it will be well-nigh impossible to pre­
vent its abolition. 

Again, on December 3, 1907, he said: 
In.st:rnc~s of abuse in the granting of injunctions in labor disputes 

contmue to occur, and the resentment in the minds of those who feel 
that their rights are being invaded and their liberty of action and of 
speech unwarrantably restrained continues likewise to grow. Much of 
the attack on the use of the process of injunction is wholly without 
warrant; but I am constrained to express the belief that for some of 
it .there is warrant. This question is becoming more and more one of 
prune importance, and unless the courts will themselves deal with it 
in an effective manner, it is certain ultimately to demand some form 
of legislative action. It would be most unfortunate for our social 
welfare if we should permit many honest and law-abiding citizens to 
feel that they had just cause fo1· regarding our courts with hostility. 
I earnestly commend to the attention of the Congress this matter, so 
that some way may be devised which will limit the abuse of injunctions 
~nd protect those whose rights from time to time it unwarrantably 
rnvades. 

On January 31, 1903, he again declared: 
It is _all wrong to use the injunction to prevent the entirely proper 

and l.eg1timate actions of labor organizations in. their struggle for in­
dustrial betterment, or under the guise of protecting property rights 
~nwa~rantably to, invade the fundamental rights of the individual. It 
~ futile to conceae, as we all do, the right and the necessity of organ­
ized effort on the part of the wage earners, and yet by injunctive 
pro_cess to forbid peaceable action to accomplish the lawful objects for 
which they are organized and upon which their success depends. 

While the recommendations made from time to time vary 
somewhat in detail, I presume no one will dispute" that they 
establish, so far as the word of a-President of the United States 
can establish it, the existence of a well-grounded complaint and 
the necessity for remedial legislation. It is late now to be told 
that the whole thing is baseless agitation. 

But the gentleman from Pennsylvania [.Mr. l\IooN], says that 
before the committee which had this bill under consideration 
there appeared not one man who put his finger upon any specific 
instance of abuse, and that in all the yea.rs in which he has sat 
as a member of that committee, no such abuse has been called 
to his attention. I would not in the least impugn either the in­
tegrity, intelligence, or industry of the gentleman; but if no 
such abuse has been called to his attention by others, the books 
of the law are wide open to him, and 1 their pages he could 
ha\e read case after case that would ha1e gi\en him the light 
he ·sought. [Applause.] In a matter such as this, I agree that 
it will not do to content ourselves with general criticisms. We 
will not better the situation by mere declamation or denuncia­
tion; nor must we lose ourselves in the pursuit of academic 
theories. The thing to do is to go to the cases in which the 
courts have acted, and where their practice and procedure have 
failed to meet the standard, put our finger on the specific error 
and so far as we can, prevent its repetition. 

The general principles which should govern courts in the is­
Si. tance of injunctions haYe been often stated, but never better 
so than by Mr. Justice Baldwin, in Bonaparte v. Railroad Co. 
(217 F~. Cas., 1617), when he said: 

There is no power, the exercise of which is m'Ore delicate, which re­
quires greater caution, deliberation, and sound discretion or . is more 
dangerous in a doubtful case, than the issuing of an injunction. It 
is the strong arm of equity, that never ought to be extended, unless in 
cases of great injury, where courts of law can not afford an adequate 
or commensurate remedy in damages. The right must be clear, the 
injury impending or threatened, so as to be averted only by tbe pro­
tective preventive process of injunction; but that will not be awarded 
in doubtful cases, or new ones not coming within well established 
principles, for if it issues erroneously an irreparable injury is in­
flicted, for which there can be no redress, it being the act JJf a conrt, 



-6436 CONGRESSIONAL RECORD-HOUSE. J\{.A.Y 14, 

not of the· party-wno pi'ays for it. ·u will be tefused ·un tlie court are 
satisfied that the case before them is of a right about to be destroyed, 
irreparably injured, or great or lasting injury about to be done by an 
illegal act. In such a case the court owes it to its own suitors and 
its own principles to administer the only remedy the law allows to 
prevent the commission of the act. 

With the writ of injunction as so applied and administered 
there can be and ought to be no complaint. The adjective 
"beneficent," which has been so often applied to it, is well de­
served, for in law as elsewhere, an ounce of prevention is better 
than a pound of cure; and just in proportion as the value and 
importance of the writ should be recognized so should its effi­
ciency be safeguarded and its misuse be prevented. I accept 
the challenge of the gentleman from Pennsylvania [l\fr. l\fooN], 
and assert that if the testimony of the witnesses before the com­
mittee did not disclose them, still the reported cases will show 
at least five glaring abuses which have crept into the adminis­
tration of this remedy. I name them: 

The issuance of injunctions without notice. 
The issuance of injunctions without bond. 
The issuance of injunctions without detail. 
The issuance of injunctions without parties. 
And in trades disputes particularly, the issuance of injunc­

tions against certain well-established and indisputable rights. 
These are the evils which this bill seeks to cure. 

NOTICE. 

Section 263, being the first section of the pending bill, is di­
rected against the issuance of injunctions and restraining 
orders without notice. Both the majority and the minority of 
the committee agree with the President, and with the Presi­
dent's predecessor, that this is a practice which should be cor­
rected. All realize alike that when an injunction is issued 
without notice it virtually deprives the defendant in many 
cases of his constitutional right to a day in court. The mere 
issuance of an injunction often achieves the purpose of the 
suit, and, if continued in force for but a short time, accom­
plishes all which the plaintiff could have hoped, and effectually 
destroys the defendant. When such an injunction has fallen, 

" like a bolt from a clear sky, upon the unhappy litigant, punish­
ing him beyond recovery before a hearing can be had, it is no 
wonder that he feels himself the victim of a rank injustice and 
that his sense of wrong sometimes blazes into fierce criticism 
of the comis and deep resentment against all forms of law. 

In the earliest. Federal legislation on this subject, the judi­
ciary act of March 2, 1793, the necessity for notice upon the 
issuance of an injunction was recognized. Section 5 of that 
act was in the following language : 

That writs of ne exeat and of injunction may be granted by any 
judge of the Supreme Court in cases where they might be granted by 
the supreme or a circuit court; but no writ of ne exeat shall be granted 
unless a suit in equlty be commenced, and satisfactory proof shall be 
made to the court or judge granting the same that the defendant de­
signs quickl¥ to depart from the United States; nor shall a writ of 
injunction be ~ranted to stay proceedings in any court of a State; nor 
shall such writ be granted in any case without reasonable previous 
notice to the adverse party or his attorney of the time and place of 
moving for the same. 

So the fa.w remained in substance until the act of June 1, 
1872 (17 U. S. Stat., 197), cast it into its present form, as 
follows: 

That whenever notice is given of a motion for an injunction out of 
a circuit or district court of the United States, the court or judge 
thereof may, if there appears to be danger of irreparable injury from 
delay, grant an order resti:aining the act sought to b~ enjoined. until 
the decision upon the motion. Such order may be granted with or 
without security, in the discretion of the court or judge: Pt>oviqed, 
That no justice of the Supreme Court shall hear or allow any applica­
tion for an injunction· or restraining order except within the circuit 
to which he is allotted, and in causes pending in the circuit to which 
he is allotted, or in such causes pending outsiqe of the circuit as _the 
parties may in writing stipulate, except in causes where such applJCU· 
tion can not be heard by the circuit judge of the circuit or the disti:-ict 
judge of the district. · 

An examination will show that, notwithstanding these stat­
utes, the courts in many cases have actually issued temporary 
injunctions without notice; and in still other cases, although 
ostensibly complying with the statute, they have issued so­
called restraining orders having all the scope and effect of 
the injunction order itself, and have set down the motion for 
the injunction to be heard 60 days, 90 days, or even longer, 
after the i sua.nce of the so-called restraining order. Thus by 
a mere matter of the use of names they haYe kept the word of 
promise to the ear but broken it to the hope, and nullified the 
entire purpose of the existing law. 

I shall not stop to consider the criticisms which are offered 
upon the accuracy of the resume of preexisting law contained 
in the report of the majority; all that is entirely aside from 
this discussion. .All agree upon the evil, and all alike are seek­
ing for some method to remedy it. There are certain minor 
differences, however, between the first section of the pending 
bill and tµe substitute introduced by the gentleman from Penn-

sylvan1a [Mr. MOON] and offered by the gentleman from 
Illinois [Mr. STERLING], but only two points of variance justify 
consideration. If the substitute offered by the minority should 
be adopted in its present form, it will, by necessary implication, 
repeal section 266 of the present Judicial Code, which relates 
to the issuance of injunctions suspending the enforcement of 
any statute of a State, and which provides a special procedure 
adapted to such cases. This section is preserved intact in the 
bill presented by the committee. The other material differ­
ence pointed out with entire candor by the gentleman from 
Pennsylvania [Mr. MooN], and as to which there is room for 
legitimate difference of opinion, is that with reference to the 
duration of a temporary restraining order which may have . 
been issued in a case of emergency without prior notice. 'fhe 
bill provides that such a temporary restraining order must be 
forthwith entered of record. It can not be carried in the 
pocket of the litigant until, in his judgment, an opportune time 
has come to spring the trap which he has et for his adversary. 
The moment the signature of the court is affixed it must be 
presented to the clerk and made a matter of public record. 
Within 7 days thereafter of its own .force and effect it termi­
nates, unless, in case of peculiar hardship, the applicant may 
be able to show to the court good cause for au additional 7 
days' extension, or 14 days in all; and if he applies for an 
additional 7 days, notice of such application must be gh·en to 
those who have been previously served with the original order. 
This provision, as the gentleman concedes, complie literally 
with the message of the President under date of December 7, 
1909, as also with the messages of his predece sor under date 
of March 25, 1908, and December 8, 1908; all of which recom­
mend that the temporary restraining order should terminate 
within a fixed number of days after its date of issuance. But 
the substitute provides that instead of terminating within seven 
days from the date of issuance it shall terminate within seven 
days from the date of service, and this because it is suggested 
that it might be difficult, if not impossible, to have service 
upon the defendant within the original seven days and that he 
would not be bound by the order until such service had been 
had. What is the practical effect of such a modification? 
Suppose instead of 1 defendant there are 20. 

The substitute rpeasure does not provide that the order of in­
junction shall be immediately entered of record; the plaintiff 
may retain it, as I say, until, in his judgment, an opportune 
moment has come to spring his trap. Then in his own good 
time notice is served upon defendant A; some days later, notice 
is served upon defendant B ; later still upon defendant C, and 
so on in succession upon each. As to each defendant the order 
is suppo ed to expire within seven days after its service, and 
service having been had on defendants on successive days, the 
temporary restraining order expires like a string of firecrackers 
exploding as to th~ defendants, one at a time, in the order of 
service upon them. This is the inevitable result of the substi­
tute offered by the minority. Of course, inconveniences arising 
from the necessity for service of process are inseparable from 
all litigation. A man who can not secure jurisdiction of his 
adversary by service of process, whether it be summons, sub­
prena, temporary restraining order, or what not, will be unable 
to bring him within reach of the power of the court; but, if as 
suggested, the defendant is deliberately endeavoring to evade 
service of process in order to e cape the effect of the temporary 
restraining order, it must certainly follow that in so doing he 
has removed himself from the sphere of immediate mischief and 
that immediate and irreparable injury from his action is no 
longer likely to ensue to the plaintiff. In evading the process 
of the court, he puts it out of his power to commit the injury. 

SECURITY. 

Section 266a of the bill provides that no restraining order or 
interlocutory order of .injunction shall issue except upon the 
giving of security conditioned upon the payment of such co ts 
and damages as may be suffered by any party wrongfully en­
joined. It is certainly not unfair that he who seeks the ex­
traordinary relief of the writ of injunction · should indemnify 
his adversary, if it proves that he has secured it without right; 
for it is well settled that in the absence of an express under­
taking to that effect, a plaintiff who has wrongfully secured a 
writ of injunction is liable to the defendant for nothing more 
than the costs of the suit, and this for the reason that while 
the injunction is issued at the application of the plaintiff, it is 
nevertheless in law the act of the court and not of the party 
seeking it. The only surprising thing is that to this time there 
has been no Federal statute on this subject. The only statu­
tory reference to the subject of security upon the issuing of 
injunctions is contained in the act of 1873, and now appearing 
as section 263 of the Judicial Code, which permits restraining 
orders to be issued with or without security, as the court may 

. 
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determine. As long ago as 1723 it was enacted in the then 
Colony of Maryland that bond should be required in all cases 
where an injunction was issued to restrain an action at law. 
This example was foJlowed in the State of Virginia in 1787, in 
New Jersey in 1799, in New York in 1 28, and in 1848 the 
statutes of the State of New York extended this requirement to 
all injunctions. In many others, if not in all the States, this 
example has been followed. 

The only objection or criticism now offered to this section 
of the present bill is that it is utterly unnecessary and con­
veys an implied reflection upon the courts, since the courts 
have unanimously met its requirements. Foster on Federal 
Practice, a standard work, has been quoted by the gentleman 
with approval, in which I join.. I cite it now as an authority 
to support this particular section and to show that certain of 
the Federal courts have not met this requirement, but have 
committed this particular violation of good practice. I read 
from First Foster's Federal Practice, page 753 : 

Later the practice (i. e., the practice as to security) "was extended 
to interlocutory injunctions granted upon notice to the defendant, 
first in special cases, then generally; and now they" (i. e., bonds) are 
usually required as a matter of course in England and in most of the 
United States, although in some of the circuits the Federal judges ate 
accnst<>med to grant injunctions without such a requirement. 

It is to correct that practice in some of the circuits-a prac­
tice which I think the gentleman joins us .in condemning-that 
this provision of the bill is inserted. 

FOR~I OF ORDER .AND PARTIES. 

The next clause of the bill, section 206b, has reference to 
the form and contents of the order. The complaint has been 
that the Federal courts have issued writs of ·injunction without 
detail and directed them to persons not properly before them. 
It is asserted again that there are no precedents which justify 
the enactment of this section; that the Federal courts have 
always in their injunction orders described the acts forbidden 
to be done with sufficient detail; and that it wholly ignores the 
rules of equity of the Supreme Court of the United States, 
which are alleged to prescribe with great minuteness the form 
and contents of the injunctive orders and are in confilct with 
the provisions of the bill. I challenge the gentleman from 
Pennsylvania [Mr. l\fooN], as the gentleman from Kentucky 
[l\fr. SHERLEY] challenged him, to point to one word, letter, or 
syllable in the rules of equity prescribed by the Supreme Court 
of the United States, 94 in number, which either cover the 
scope of this section of the bill or are in conflict with it. 
It can not be that reference is made to rule 2~ which pro­
vides that where an injunction is desired there must be a 
special prayer to that effect; nor rule 23, which renders it 
unnecessary to repeat the prayer for an injunction as a part 
of the prayer for process ; nor rule 55, which in substance 
repeats the requirements of the statute as to notice on the 
issuance of injunctions; nor rule 93, which provides for the 
extension of an injunction order pending an appeal; nor rule 
86, which simply declares that it shall no longer be necessary 
to set out in extenso either the bill or any other pleadings in 
any order entered by the court. Except this la.st rule, with 
the salutary provision which it contains and with which this 
bill in no sense conflicts, I assert that there is not within the 
equity rules one single sentence governing or controlling the 
contents of a writ of injunction. 

As to the other stock objection, that the section seeks to 
correct an abuse which does not exist, I turn again, without 
stopping to quote other available authorities, to the first volume of 
Foster's Federal Practice, page 745, and read what will, I think, 
amply sustain the contention of the majority in this matter: 

The writ should contain a concise description of the particular acts 
or things in respect to which the defendant is enjoined ; and should 
conform to the directions of the order granting the injunction. * * * 
The defendants ought to be informed, as accurately as the case permits, 
what they are forbidden to do. It seems that a writ is insufficient 
which designates the acts sought to be enjoined by a reference to the 
bill witho..l!t describing them. When a carri1>r has been adjudged to 
have violated the interstate commerce law, the ·1urt should only enjoin 
certain specific violations. An injunction should not be granted-

As a Federal eourt had done--
commanding the carrier in general terms not to violate the act in the 
future in any particular. The injunction should not include a direc-
tion- · 

As a Federal court had included-
after specific inhibitions forbidding the defendant to act by any other 
method or devi{!e, the purpose and -effect of which is to restrain com­
merce as aforesaid. 

I call upon the personal knowledge and information of every 
lawyer on this floor to verify the statement that a practice has 
been indulged in of including in these writs of injunction at 
the end of a specific and detailed statement of the acts sought 
to be enjoined, an omnibus or basket clause forbidding all other 
acts ot similar character or referring for further details to the 

prayer of the bill, in the hope that anything which might have 
been omitted by the overzealous lawyer would be inserted or 
corrected by the courts when the time for the punishment of 
the defendant had arrived. If such an evil exists, and that it 
does the text which I have read demonstrates, this bill will 
correct it. 

But for the second clause of this section-226b of the bill-; 
the mildest adjective which has been found is that it is "sinis­
ter." As one reads it, it seems harmless enough. It says of 
the writ Gf injunction or restraining order that-
it shall be binding only on the parties to the suit, their agents, serv­
ants, employees, and attorneys or those in active concert with them, 
and who shall by personal service or otherwise have received actual 
notice of the same. 

I insist, Mr. Speaker, that that language is an exact and 
accurate declaration of the law, both as it is and as it ought to 
be. And I further insist that this well-established law has been 
so ignored as to warrant legislative action. That the courts 
can act only upon persons who are parties to the suit is cer­
tainly a rule which ought to be agreed to as soon as stated. It 
springs from the basic and fundamental distinction between 
the judicial and the legislative branches of the Government, which 
consists primarily in this, that when the legislature acts its 
mandate, without direct notice or notice of any sort, is binding 
upon all the community alike. It speaks with a trumpet tone 
which all must hear and issues a command which all must 
revere and respect. The judicial branch of the Government, 
on the other hand, speaks only to those who are before it as 
parties to the litigation and to whose personal attention the 
order of the court must in some way be brought; and it has no 
more right to issue a command directed against the community 
at large than has the Czar of Russia to promulgate a ukase on 
American soil. Any violation of this rule is a flagrant trans­
gression of the limit of judicial power. 

The principle finds recognition in equity rule 48, prescribed 
by the Supreme Court of the United States, which is as follows : 

Where the parties on either side are 1ery numerous and can not with.­
out manifest inconvenience and oppressive delays in the suit be all 
~rought before it, the court, in its discretion, may dispense with mak­
rng ~11 of them parties and may proceed in the suit, having sufficient 
parties before it to represent all the adverse interests of the plaintiffs 
and the defendants in the suit properly before it. But in such cases 
the decree sh:UI be without prejudice to the rights and claims of all the 
absent parties. 

It will be said again that no illustrations have been given of 
the violation of this principle. I think they can be furnished. U 
the gentleman will turn, for instance, to the case of Chisolm v. 
Caines (121 Fed., 397), he will find a writ of injunction issued 
by a Federal court in the State of South Carolina, presided 
over by a judge who has since gone to a well-deserved reward. 
[Laughter.] 

Mr. TOWNSEND. You are aware as to where he has gone? 
Mr. DA VIS of West Virginia. It is fair to say that this case 

is not typical of his judicial actions. Certain gentlemen had 
leased lands and marshes on the waters of Winyah Bay, in 
South Carolina, for a hunting and shooting preserve. A con­
troversy arose over the title. An injunction was issued against 
the contesting claimants and their confederates enjoining them 
from entering Qpon the premises and frightening away the 
game. This injunction pretended to enjoin not only the defend­
ants to the suit, but "all persons whomsoever." Copies of it 
were posted on the premises, and certain persons, one of whom 
happened to be· a lawyer himself and a trial justice, but in no 
way associated with the defendants and not even charged to 
have been in confederacy with them, entered upon the sacred 
inclosures and shot some of the ducks which were hibernating 
there. They were punished for contempt of this injunction, al­
though the court frankly stated that there was no charge what­
ever that they had combined or confederated with the defend­
ants or were in any sense their agents or attorneys. Under any 
proper construction of the law the injunction was to them as 
nugatory as if printed in Italian and published in China. 

Now, another case. In the case of Scott v. Donald (165 U. S., 
107) a writ of injunction was applied for before the Circuit 
Court of the United States for the District of South Carolina 
in a suit having as its objective point the South Carolina dis­
pensary law. It is interesting to notice that it was granted at 
the instance of James Donald, who purported to sue in his own 
behalf and on behalf of all other persons in the State 9f South 
Carolina as importers for their own use and consumers of 
wines, ales, and spirituous liquors, the products of other States 
and foreign countries. I do not know how many citizens of 
South Carolina were embraced within that description. [Laugh­
t er.] 

The defendants, however, were certain parties named who 
were seeking to enforce the law and " all other persons claim­
ing to act as constables, and all sheriffs, policemen, and other 
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officers acting or claiming to act under the South Carolina 
dispensary Jaw." When that injunction was presented to the 
Supreme Court of the United States it very properly laid ~o~n 
the rule of law contained in this bill. I read from the op1mon 
of the court: -

The decree is also objectionable because it enjoins persons not par­
ties to the suit This is not a case where the defendants named L·epre­
sent those not ~amed. Nor is there alleged any conspiracy betw~en the 
parties defendant and other unknown parties. The ac.ts complamed of 
are tortious and do not grow out of any common action or a_greement 
between constables and sheriffs of the State of South Carolina. We 
have, indeed, a t·ight to presume that such. officers! ~hough not nam~d 
in this suit, will, when advised that sertarn prov1s10ns of the act Ill 
question have been pronounced unconstitutional by the courts to which 
the Constitution of the nlted States. ~efers such questions, '!olui;i­
tarily refrain from enforcing sue? provisions i but we do not t~mk it 
comports with well-settled principles of eqmty procedure to mclude 
them in an injunction in a suit in wh.ich they were no~ he~rd or rep­
resented or to subject them to penalties for contempt m ~!~regarding 
such an injunction. (Fellows v. Fellows, 4 John Chan., 25, citing Iveson 
v. Harri., 7 Yes., 257.) 

The decree of the court below should therefore be amended by being 
restricted to the parties named as plaintiff ' and defendants in the bill, 
and this is directed to be done, and it is otherwise affirmed. 

.As an argument against this bill it has been urged that it 
'\'\"\')Uld ha·rn prevented the issuance of the injunction in the 
famous Debs case. The merest scrutiny of the bill will show that 
thi.~ is not true. The Debs case, which was a suit brought by 
the United States in its own name to prevent obstruction of 
the mails and interference with interstate commerce occupied 
an ~fntirely different field and was in no sense a suit involving 
the relation of employer and employee; and if the right to an 
injun~tion in that particular case is to be affected by legisla­
tion it must be reached by some other method than that 
adopt(~d in this bill. But I frankly concede that if this bill 
had b<~en then in force one phrase in the Debs injunction would 
not have been used, and at least one instance of judicial usurpa­
tion would have been prevented. The order in that case was 
directed against certain defendants, who .'\_Vere named, ~nd 
others combining and conspiring with them, and then agamst 
"all other persons whomsoever." In the use of this last phrase 
I maintain that the court spoke beyond the limits of its power. 
As to this a learned writer has said: · 

It is difficult to see how such injunctions can stand the test of 
p~ecedent and principle. An injunction issues in a civil suit to any 
p111·ty who has been complained of, a~ lea.st, and. has 1?-ad no~ic~ of !Jie 
motion of his advernary. To be obliged to wait until the mJunct10n 
has teen violated to determine against whom it was issued ought to 
l!~ enough to show that it !s not an injunction at. all, but ii;i the 
nature of a police proclamation putting the commumty in general in 
peril of contempt if the proclamation be disobeyed .. Courts of equity 
were evidently not intended to possess such funct10ns, and it must 
be regretted that Judge Grosscup, in his most commendable eagerness 
to off et the criminal inaction of Gov. Altgeld, should. ha-ye bee~ 
forced to such a legal anomaly. The power <?f a . court ~o impns<?n f~r 
contempt of its orders or of the persons. of its J?dges is ~n arbitrary 
one at best and to stretch it as here m the time of disorders and 
almo t pani~ in the immediate vicinity would seem to show that the 
court has been deserted by the calm judicial temper which . should 
always characterize its proceedings. (8 Harvard Law Review, p. 
228.) 

l\lr. MOON of Pennsylvania. Is that the opinion of a court? 
Mr. DAVIS of West Virginia. It is not. It is an extract 

from the remarks of a learned commentator with reference to 
that particular proceeding, and I may say that the Supreme 
Court of the United States in no part of it!! decision in that 
case countenances the part of the order which I have just 
ccndemned. It was not brought in issue, for the reason that 
the party who finally appeared before the Suureme Cou:t was 
a party named in the injunction and one as to whom this par­
ticular question could not arise. 

TRADE DISPUTES. 

The fourth clause of this bill, section 266c, is divided into 
two paragraphs. The first provides that in a trades dispute no 
injUllction shall issue unless necessa~-y to prevent irrepara?le 
fnjm-y to the property or property nght of the party makmg 
the application, for which there is no adequate remedy at l~w; 
and that this property or property right must be descnbed 
with particularity and the application must be verified. We 
are told as · to tl1is paragraph that it is infected with the 
·incurable vice of being simply a reenactment of existing ltl.w, 
and yet but a few moments ago we were assured that the 
chief virtue of the Sterling substitute, or the so-called :Moon 
bill is that it is merely a reenactment and declaration of exist­
ing11aw or practice. The same characteristic, in other words, is a 
virtue in the substitute, but a \ice in the pending bill. .I submit 
that the same rule should be applied to both. This paragraph 
is criticized because it provides that the writ of injunction in 
ln bor disputes shall be limited to the protection of property 
and property rights. I um wiliing that the language of the 
bill shall be tested by the decisions of the Supreme Court of 
the United States and that by the decisions of that great court 
this bill may be justified or by the same decisions it may be 
condemned. What does that court say in the Debs case itself 

on this question of jurisdiction in the issuance of injunctions? 
A quotation of its language will show that it is perfectly true 
that the first clause of the fourth section of this bill is simply 
a declaration of an existing rule of law which the Supreme 
Court has announced. · . 

Mr. STERLING. - l\Ir. Speaker, will the gentleman yiel<l 
there for a question? 

The SPEAKER. Does the gentleman yield? 
l\Ir. DAVIS of West Virginia. I have said I would not 

yield, but I will. 
1\Ir. STERLING. The gentleman is about to refer to the 

Debs case? 
Mr. DAVIS of West Virginia. I am, for a quotation only. 
Mr. STERLIKG. No persoI). was punished in the D~bs case 

who did not have actual notice of the injunction. 
Mr. DAVIS of West Virginia. That is perfectly true, I 

think· but I do not understand that the gentleman by that 
questi~n means to justify the portion of the Debs order which 
was directed to the world at large. 

Mr. STERLING. Not at all; and the gentleman can not 
say from reading the opinion that the courts would have pun­
ished any person for contempt who did not have actual notice. 

Mr. DAVIS of West Virginia. It may be that the Supreme 
Court of the United States would not; indeed, I do not believe 
it would have justified such a punishment. I have heretofore 
cited the Debs case, however, as an illustration of the fact 
that the inferior courts in issuing the writ of injunction have 
at times transcended their power and should be curbed. [Ap­
plause.] 

.Mr. STERLING. I agree with the gentleman that that part 
of the order should not have been in the decree, but the gentle­
man does not pretend to criticize the court in punishing some 
one who was either not a party or who did not have actual 
notice? 

Mr. DAVIS of West Virginia. Of course, I am not retrying 
the Debs case; I am discussing House bill 23635 and the sub­
jects to which it refers, and I say the first paragraph of the 
fourth section of this bill does announce existing law; it is not 
aimed at the destruction of civil rights; it does not tear down 
the pillars of the temple; it simply announces a rule of law 
bearing no less sanction than the Supreme Court of the United 
States. I read from the decision in the Debs case : 

Something more than the threatened commission of an offense against 
the laws of the land is necessary to call into exercise the injunctive 
power of the court. There must be some interference, actual or threat­
ened, with property or r~gh~s .of a pecuniary nature,, I.mt ~hen suc.h 
interferences appear, the Jurisd1ction of a court of eqmty anses and JS 
not destroyed by the fact that they are accompanied by or arc them­
selves a violation of the criminal law. 

Mr. l\IOON of Pennsylvania. Will the gentleman yield? 
l\Ir. DAVIS of West Virginia. I regret it, but I can not yield 

further. 
The SPEAKER. The gentleman declines to yield. 
Mr. DAVIS of West Virginia. Before I leave that particular 

topic, I find further sanction for the language of this biJl in a 
bill introduced by no less person than the ranking member of 
the minority of the Judiciary Committee himself. The bill 
introduced by the ranking member of the minority of the Judi­
ciary Committee, Mr. STERLING, on the 9th day of March, 1912, 
with reference to the issuance of injunctions and temporary 
restraining orders contains the language: 

Provided, however, That if it shall be made to appear to the court or 
judge that delay will result in irreparable injury to propc~ty ?r proper~y 
right the court shall so certify on the back of the apphcahon, and m 
such 'case the injunction or restraining order may issue without notice. 

And I think he will agree that the quotation I ha>e read from 
the decision in the Debs case is a correct statement as to the 
limitation of the equitable power of injunction. 

The second paragraph of section 266c of the bill is :m ·effort 
to crystallize into law the best opinions of the best courts as to 
those things which may be lawfully done in a trades dispute 
-without interference by injunction. This is criticized by the 
minority as a proposal without precedent in legislative history, 
but at the same time the minority say in their report upon the 
bill that: 

Most of the acts thus recited are in themselves not amenable to the 
injunction process under existing law and practice. No tourt does or 
would enjoin them. 

Perhaps the most careful and impartial study which has been 
made of the question of trades disputes in recent years is t:?e 
Treatise on the Modern Law of Labor Unions, by W. A. Martm, 
published in the year 1910. As against those who deny that 
organized labor has any just gr!eva:ice ~n this ma~ter, I. quote 
the language of this learned writer m his preface, m whlch he 
says: 

There is however a great lack of harmony in the decisions relati~g 
to trade disputes, aDd many of them, it is ~elievep, are erron~ous m 
prin'ciple and oppressive and unjust to orgamzed labor. In thi.s cn.te-
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gory may be placed decisions which hold without 11ualification that 
strikes or threats of strikes to procure the discharge or prevent the 
employment of workmen are unlawful and criminal, as being unwar­
rantable interference with the business of the employer, and an invasion 
of the right of the workmen against whom these acts are directed; 
denying unions the right to e.."'C.ercise disciplinary mensures in a~d­
unce with their rules and by-laws, to compel insubordinate members to 
join in a lawful strike or continue on strike after going out ; holding 
that all picketing is. unlawful; enjoining unions. at the instance of an 
employer against whom a strike is. in operation from giving strike pay 
or using its funds in furtherance of picketing; requiring defendants 
against whom a writ o! injunction, defective and ambiguous in its 
terms has been awarded, to ascertain--0r. more properly speaking, to 
attempt to ascertain-what is prohibited by reading the writ in connec­
tion with the hill. 

If either statement be true,. is it not an act of simple justice 
to say so? An uncertain standard for civil conduct or legal 
remedy is a constant invitation to misunderstanding and dis­
cord. When capital and labor clearly understand each other's 
rights, the first step on the road to industrial" peace will have 
been taken. This bill is intended to promote that under­
standing. With the laboring men the country over demanding 
this reform; with Presidents and platforms, law writers, and 
even judges agTeeing that it is necessary, why should any man 
be unwilling to grant this relief? 

What reason is there for refusing to recognize the right of 
the employer to discharge his workman and the right of the 
workman to leave the service of his employer? These rights 
are above and beyond ccmtrol by any process of injunction. 
Would any employer tamely submit to a court order which 
compelled him to retain in his service a man whose labor was 
no longer useful to him? Can any man be compelled to labor 
against his will? If the employer breaks a contract by dis­
charging his employee. or if the employee breaks a contract by 
leaving his employer, the remedy is an action for damages. The 
process of injunction does not fit the case. 

THE RIGHT TO STRIKE. 

The right to strike has won its way against the judicial 
opposition of a hundred years. In the earliest reported case in 
England, thar of Rex v. Journeymen Tailors of Cambridge 
(8 Modern, 10) it was held that a combination to rai e wages by 
quitting work simultaneously was a criminal conspiracy and 
indictable accordingly. It took an act of Parliament to wipe 
this pernicious doctrine out of the English law. Many of the 
States in this country, notably Alabama, Connecticut, Colorado. 
Georgia, Illinois. Indiana, Louisiana, Maine, Massachusetts. 
Michigan, Montana, New Hampshire, New York, North Dakota, 
Oregon,. Pennsylvania, Rhode Island, South Dakota, Texas~ 
West Virginia, and Mississippi, have forbidden by express 
statute the use of force, violence~ or intimidation in trades 
disputes, but the right to strike and to persuade others by 
peaceful means to join in doing so is now too well established. 
for argument Of course, if that be true, gentlemen will say 
again, Why legi late about it? The answer is found in such 
orders as were issued by Judge Jenkins in Farmers' Loan & 
Trust Co. v. Northern Pacific Railroad Co. ( 60 Fed., 803) , 
which Judge Harlan, sitting in the circuit court of appeals. 
very properly rebuked in the case of Arthur v. Oakes (63 Fed., 
310). His language is worth repetition. He said: 

If an employee quits without cause, and in violation of an express 
contract to serve for a stated time, then his quitting would not be of 
right, and he would be liable for any damages resulting from a breach 
of his agreement, and perhaps, in some tates of case, to criminal 
prosecution for loss of life or limb by passengers or others, d:ire.ctly 
resulting from his abandoning his post at a time when care and watch­
fulness were required upon his part in the discharge of a duty he had 
undertaken to perform. And it may be assumed for the purpos.es of 
this discussion that he would be liable in rnrn manner where the 
<.'Ontract of service, by necessary implication arising out of the nature 
or the circumstances of the employment, required him not to quit the 
service of his employer suddenly, and without reasonable notice of his 
intention to do so. But the vital question remains whether a court ot 
equity will, under any circumstances, by injunction, prevent one indi­
vidual from quitting the personal service of another? An affirmative 
nnsw·er to this question is not, we think, justified by any authority to 
which our attention bas been called or of which we are aware. It 
would be an invasion of one's natural liberty to compel him to work 
for or to remain in the personal service of another. One who is placed 
under such constraint is in a condition of involuntary servitude--a 
condition which the supreme law of the land declares shall not exist 
within the United States, or in any place subject to their jurisdiction. 
Courts of e<!uity have sometimes sought to sustain a contract for 
services reqmring special knowledge or skill by enjoining acts or con­
duct that would constitute a breach of such contract. 

0 • * • • • • 
The rule, we think. is without exception that equity will not compel 

the actual, affirmative performance by an employee o! merely personal 
services, any more than it will compel an employer to retain in his 
personal senice one who, no matt.er for what cause. is not acceptable 
to him for-service of that character. The right of an employee engaged 
to perfo.rm personal service to quit that ervice rests upon the same 
basis as the right of his employer to discharge him from further 
personal service. If the quitting in the one case or the discharging in 
the othei· is in violation of the contract between the parties, the one 
injured by the breach has his action for damages ; and a court or 
equity will not, indirectly or negati\ely, by means of an injunction 
restraining the violation of the contract, compel the affirmative ~er-

form.ance from day to day or the am.rmative acceptanct> o! merely • 
personal services. Relief oi that character has al ways been regarded 
as impracticable. 

If newspaper reports are correct, within the last 12 months 
a similar injunction was issued from a court in the city of Des 
Moines, Iowa, antl was heralded as a new and valuable dis­
covei-y in the settlement of labor disputes. Can it be said 
that men whose rights are so infringed upon have no grievance? 

'nIE. TIIGHT TO PICKET. 

01~ take again the question ·of the right to picket. The lan­
guage of the bill with reference to " picketing " is borrowed 
from the English trades dispute act of 1906, and prohibits an 
injunction against-
attending at or near a house or place where any person resides or 
works or carries on business or happens to be for the purpose of 
peaceably obtain.Ing or communicating information, or of peaceably 
persuading any person to. work or abstain from working. 

So well does this express the current of American judicl::tl 
opinion on this subject that in Martin's Modern Law of Labor 
Unions, to which I hare referred, it is said: 

This statute might well be termed a codification of the law relating 
to peaceful picketing as laid down by a matority o! the American 
courts. 

To emphasize this statement, I ask your indulgence while- I 
read two quotations of some length from Federal decisions. In 
the case o-f Pope Motor Car Co. v. Keegan et al (150 Fed., 148), 
the court uses this language : 

To interfere by violence, by threats, or by intimidation. with othc:rs 
who are pursuing their natural and constitutional right to labor when 
and where they please, is always wron(J' and atways unlawful. No 
sen e of personal wrong, however great, howeyer natural, or however 
excusable, ean justify such interference. No offended sense of ri.,.ht, 
as, for instance, that another is unjt:tStly " taking his job," gives war- 1 

rant to such interference. The strikers themselves are entitled to no 
more rights than those whom they find working in their' old places. 
Individual freedom is the chief of the rights of justice. Jt can not be 
said that a job is. held except by mutual consent. It can not be claimed 
by any intelligent mall that one holds his job whether his employer de­
sues it or not. As wen might we say that the wor-kma:n~ against. his 
will, can be held to service by his employer. 

But nothing can be better settled, eitheli' in law, in conscience, or in 
common sense, than that every man may seek or refuse work where­
soever he will; th.at workmen may combine for their mutual advantage; 
that they may persuade fellow workmen,. or others, to- leave their em­
ployment; but such persuasion must be such as to persuade by reason, 
and not compel by threat or violence, or intimidation. One of the 
forms of persuasion which, under proper circumstances, the law recog­
nizes as permissible, is "picketing" by strikers; that is to say, the 
detachment of men to suitable places for the purpose oi coming into 
personal relations. with the new workmen. in order, if possible, to in­
duce them, by means of peaceful argument, to leave the places which 
they have taken, for such natural and proper reasons as may appeal 
to men in such circumstances. 

And again in Iron Molders~ Union v. Allis-Chalmers Co. (166 
Fed., 5-0), the rights of the parties to a trades dispute are 
summed up as · follows~ 

The right of the one to persuade ·(but not coerce) the unemployed to 
accept certain terms is limited and conditioned by the right of the other 
to dissuade (but not restrain) them from aC~J?ting. For another 
thing that must not be forgotten is that a strike is one manifestation 
of the competition, the sh·uggle for survival or pla<:i!, that is inevit­
able in individualistic society. Dividends and wages must both come 
from the joint product of capital and ·labor. And in the struggle 
wherein each is seeking to hold or enlarge his ground, we believe it is 
fundamental that one and the same set of rules should govern the 
action of both contestants. For instance, employers may lock out (or 
threaten to loek out) employees at will, with the idea that idleness will 
force them to accept lower wages or more onerous conditions ; and 
employees at will may strike (or threaten to strike), with the idea that 
idleness of the capital involved will force employers to grant better 
term . These rights (or legitimate means of contest) are mutual and 
are fairly balanced against each other. Again, an employer of 
molders, having locked out his men, in ot·der to effectuate the purpose 
of his lockout, may persunde (but not coerce) other foundrymen not 
to employ molders for higher wages or on better terms than those for 
which he made his stand, and not to take in his late employees at all, 
so that they may be forced back to his foundry at his own terms; 
and molders, having struck, in order to make their strike effective may 
persuade (but not coerce) other molders not to work for less wages 
or under worse conditions than those for which they struck, and not to 
work for their late employer at all, so that he may be foreed to take 
them back into his. foundry at their own terms. Here, also, the rights 
are mutual and fairly balanced. On the other hand, an employer, hav­
ing loeked out his men, will not be permitted, though it would reduce 
their fighting strength. to coere:e their landlords and grocers into 
cutting .off shelter and food ; a.nd employees, having struck,. will not be 
permitted. though it might subdue their late employer, to eoerce dealers 
and users into taning his business. The restraints, likewise, apply 
to both combatants and are fairly , balanced. These illustrations, we 
believe, mark out the line that must be observed by both. In contests 
between capital and labor the only means of injuring each other that 
are lawful are those that operate directly and immediately upon the 
control and supply of work to be done and of labor to do it, and thus 
directly atrect the apportionment of the common fund, for only at this 
point exists the competition, the evils of which organized society will 
endure rather than suppress the freedom and initiative of the indi­
vidual. nut attempts to injure each other by coercing members of 
society who are not directly concerned in the pending controversy to 
make raids in the rear can not be tolerated by organized society, for 
the direct, the primary, attack is upon society itself. And for the 
enforcement of these mutual rights and restraints organized society 
o1fers to both parties, equally, all the instrumentalities of law and cl'. 
equity. 

With respect to picketing as well as persuasion, we think the deeNe 
went beyond the line. The right to persuade new men to quit or de­
cline employmen~ is of little worth unless the sttlkers may ascertain 
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who are the men that their · late employer bas pet·suaded or is at­
tempting to persuade to accept employment. Under the name of per­
suasion, duress may be used; but it is duress, not persuasion, that 

.should be restrained and punished. In the guise of pi'cketing, strikers 
may obstruct and annoy the new men, and by insult and menacing at­
titude intimidate them as effectually as by physical assault. But from 
the evidence it can always be determined whethet· the efforts ef the 
pickets are limited to getting into communication with the new men 
for the purpose of presenting arguments a.nd appeals to their free 
judgments. Prohibitions of persuasion and J;>icketing, as such, should 
not be included in the decree. Karges Furmture Co. v. Amalgamated 
Wood Workers ' Union (165 Ind., 421; 75 N. EJ .• 877; 2 L. R. A. (N. S.). 
788) ; Everett-Waddy Co. v. Typographical nion (105 Va., 188; 53 
S. E., 273; 5 L. R. .A. (N. S.), 792). 

But compare with these words such expressions as the intem­
perate language of a Federal judge in the case of Atchison, 
Topeka & Santa Fe Railway Co. v. Gee (139 Fed., 584), who 
said: 

There is and can be no such thing as peaceful picketing a.ny more 
than there -can be chaste vulgarity or peaceful mobbing or lawful 
lynching. 

THE SECONDAitY BOYCOT-T. 

Gentlemen say that the effect of this bill is to legalize the 
so-called " Ee~ondary boycott." I deny it. In the first place, 
as the gentleman from Pennsylvania [Mr. WILSON] has said, 
the word " legalize" is misused. The bill does not pretend to 
be a code governing the conduct of trades disputes. All that is 
attempted here is to say that certain acts are not amenable 
to the process of injunction, whatever other rights or remedies 
may grow out of them; but within the acts enumerated by this 
bill, the secondary boycott is certainly not included. 

It is not surprising, however, that gentlemen should fall into 
error on this subject when the courts themselves have not been 
always clear. The Supreme Court of the United States, in the 
late case of Gompers v. Bucks Stove & Range Co., calls atten­
tion to this conflict among the courts, and says: 

The courts differ as to what constitutes a boycott that may be en­
joined. All hold that there must be a conspiracy causing irreparable 
damage to the business or property of the complainant. Some hold that 
a boycott against t.he complainant by a combination of persons not 
immediately connected with him in business can be restrained ; otllers 
hold that the secondary boycott ca.n be enjoined where the conspiracy 
extends not only to injuring the complainant, but secondarily coerces 
or attempts to coerce his customers from dealing with him by threats 
that unless they do they themselves will be boycotted. Others bold 
that no boycott can be enjoined unless there are acts of physical vio­
lence or intimidation caused by threats ot physical violence. 

What is the secondary boycott? It can be summed up in a 
sentence as coercion in some form directed against a person 
who is not a party to the trades dispute, in order to force him 
to join in injuring one of the parties to the dispute. It is a· 
clear invasion of the rights of neutrals. The law recognizes the 
fact that a man may employ whomever he chooses and may 
be employed as long as he will. When the relation of employer 
and employee ends, either may withdraw patronage or favor 
from the other; either may announce to his friends that he has 
so withdrawn; but neither· can say to friend or foe that at 
the risk of personal injury they must, though unwilling, join 
in the conflict. 

The language of this bill is : 
from. ceasing to patronize or to employ a.ny party to such dispute or 
from recommending, advising, or persuading others by peaceful means 
so to do. 

Does anything less than this protect the fundamental and 
constitutional rights of the parties concerned? I repeat that 
the essence of the secondary boycott is coercion directed toward 
a person not a party to the dispute. This bill does not counte­
nance coercion toward anyone, and least of all toward third 
parties. I ask leave for another quotation from Martin's l\Iod­
ern Law of Labor Unions, pages 107 to 109, to which I have re­
ferred, in support of this position: 

It is lawful for members of a union acting by agreement amon"' 
themselves to cease to patronize a person against whom the concert 
of action is directed, when they regard it for their interest to do so 
This is the so-called " primary boycott," and in further-ance thereof it 
is lawful to circulate notices among the members of the union to cease 
patronizing one with whom they have a trade dispute, and to· announce 
their intention to carry their agreement into effect. For instance if 
an employer of labor refuses to employ union men, the union has a 
right to say that its members will not patronize him. • • • 

In a preceding chaptet· it ha.s been shown that in aid of a lawful 
strike, it is lawful to use peaceable persuasion and argument to induce 
other workmen in the employ of the person against whom the sh·ike 
has been declared, and not bound by contract for a definite term to 
quit his service or to induce other workmen not in his employ not to 
enter his service. There is practically no dissent from this doctrine 
and by parity of reasoning it is not unlawful for members of a 
union or their sympathizers to use, in aid of a justifiable strike peace­
able argument and persuasion to induce customers of the ' person 
against whom the strike is in operation to withhold their patronage 
from him although their pw·po e in so doing is to injure the business 
of their former employer and constrain him to yield to their demands · 
and the same rule applies where the employer bas locked ·out his em: 
ployees. These acts may be consummated by direct communication or 
through the medium of the press, a.nd it is only when the combination 
becomes a conspiracy to injure by threats and coercion the proper 
rights .pf anotber that the power of the courts can be invoked. The 
vital distinction between combinations of this character and boycotts 
is that ~ere no coerclon is present, while, as was heretofore shown, 
coerdon is a necessary element of a boycott. 

llEQU.JRmIEXT OF PEA.CEFULXESS. 

It will be seen that all throughout the section. there runs the 
requirement of peacefulness. Force, Yiolence, intimidation, 
fraud, coercion-none of these will any man seek to justify, 
whether they be used in a trades dispute or elsewhere. They 
have occurred; no doubt they "ill occur again; but it is only 
fair to say that in many cases where they might ha.Ye been 
anticipated they have not occurred at all; and I believe it 
equally fair to say that in many a labor dispute where turmoil, 
strife, and violence have arisen not the la boring m~n them­
selves, but lawless men in no way connected with them haYe 
seized the opportunity and the pretext to break the bonds of 
law and order. Lawless and criminal men ha\e attached tllem­
selves to the organizations of workingmen, as they ha\e done to 
every organiz_ed unit of human society since history began. nut 
I for one will never believe that the great body of workingmen 
of this country_:_those who in the language of Jesus, the son 
of Sirach, "maintain the fabric of the world" anc.1 without 
whom "shall not a city be inhabited "-are any less de\oted to 
free institutions, any the less friends of establi bed order, any 
the more ready to violate the law than those of other occupa­
tions or different opportunities. Well might we tremble if it 
were otherwise. · 

Look at the English coal strike-happily, just ended. I read 
only the other day in a dispatch from London that the anarchist 
leaders are disgusted with what they are pleased to call the 
tractability of English toilers. Can history parallel their con­
duct? Nearly 2,000,000 workers out and not a single serious 
act of violence-nay, not an angry word spoken against the 
monarchy. 

Read the address issued on the 13th of April last by the offi­
cers of the Anthracite Mine Workers to their men. It says: 

The unanimous response of tbe anthracite mine workers to the sus­
pension order and the "peaceful manner in which they have conducted 
them elves since they ceased work, April 1, are most gratifying. 
Every colliery is idle ; each and every man composing the great army of 
mine workers, numbering 170,000, ceased work. They will remain idle 
until a settlement of the wage scale is reached. ihe success of a 
movement of this kind, however, depends largely upon the orderly, law· 
abiding manner in which each a.nd every man conducts himself. 

And then the address goes on to warn the men to­
beware of any who counsel to violence in any form-

and calls upon them to conduct themselves in a law-abiding 
manner. 

I denounce as a libel upon American citizenship the assertion 
that the laboring_ men of this country are ever ready at the word 
to break into lawlessness· or that they sympathize with those 
who do. And I pity the man who takes such counsel of his 
fears as to be unwilling to recognize and accorf. to them by 
statute and in practice the full use of every legitimate weapon 
of offen e or- defense in all trade wars and the untrammeled 
exercise of every constitutional right. Not to do so is but to 
furnish to the demagogue and the agitator a genuine grievance 
to be magnified and n. ready means with which to fan the flames 
of discontent, hah·ed, disorder, and violence. Let us see to it 
here and now that no such pretext hereafter shall remain to 
him. • 

CL.ASS LEGISLATION. 

It has been suggested by those opposed to section 2GGc of 
this bill that it is class legislation. Such an assertion mistakes 
the meaning of the term. It is not legislation which confers 
upon the employer or the employee or upon those seek.i.J,lg em­
ployment any immunity or privilege which others do not enjoy, 
nor does it take away from either employer or employee any 
right which others might exercise. It does not even undertake 
to codify the rights of employer and employee in trade disputes, 
a tlling which has been done elsewhere and may, soon or late, 
have to be done here. 

It does undertake to regulate to a limited extent the pro­
cedure in cases arising from such disputes, but in doing so it 
simply announces · rules common to other cases in equity, and 
it does declare that certain acts lying within the rights of the 
parties shall not be infringed upon by any injunction. Had 
these rules of procedure been uniformly followed, as they should 
have been ; ]lad these rights been uniformly recognized, as they 
should have been, there would have been little demand for this 
legislation, and less reason for its enactment; but the mere 
fact that it ·relates, in part, to a certain well-recognized class 
of cases makes it smack no more, perhaps not even so much, of 
class legislation as a dozen statutes already on the books. 
What, for instance, of the liability act as to common carriers 
and their employees, which affects both the rights and the reme­
dies of those who stand in that relation; what of the proposed 
compensation acts for workmen employed by the Government 
or by the railroads; what, indeed,· of the interstate commerce 
act itself, which defines the relative rights between the shipper 
on the one hand and the carrier on the other, and prescribes 
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their remedies? In this sense,· what are your_ factory · laws but 
class legislation for the benefit of mill ha~ds; what your 
eight-hour day, your children's bureau, and so on down the 

·long list of laws aimed to give relief for specific evils where 
relief is needed? I repeat that it is no objection to any law 
that it is intended to right the wrongs of ::my class, race, or sec­
tion of society, so only it gives no more than equal and exact 
justice. Class legislation, in the vicious sense of the word, 

·means special privilege, and special privilege only, and against 
. this the Democratic Party has sworn eternal and unending 
· war. This is both the letter 'and the spirit of the declaration 
made in the Democratic platform tbat-

We believe that the parties to all judicial proceedings should be 
treated with rigid impartiality, and that injunctions should not be 
issued in any cases in which injunctions would not issue if no industrial 
dispute were involved. 

And this is the thought which underlies that provision of the 
bill forbidding an injunction against-
any act or thing which might lawfully be done in the absence of such 
dispute by any party thereto. 

CONSTITUTIO~ ALI TY. 

It has been hinted, not argued, that this measure goes beyond 
the constitutional power of Congress as to the courts. Time 
does not permit a discussion of this phase of the matter. I 
must content myself with a mere quotation again from the 
Supreme Court of the United States in the case of In re 
Robinson (19 Wall., 505), having reference to the power to 
punish for contempt:· 

The power has been limited and defined by the act of Congress, 
March 2, 1831, and the act in terms applies to all courts ; whether it 
can be held to limit the authority of ·the Supreme Court, which derives 
its existence and powers from the Constitution, may perhaps be a matter 
of · doubt, but that it applies to the circuit and district courts there 
can be no question. These courts were created by act of Congress. 
Their powers and duties depend upon the act calling them into existence 
or subsequent acts extending or limiting their jurisdiction. The act 
of 1831 is therefore to them the law specifying cases in which sum­
mary punishment for contempt may be inflicted. 

COXCLIJSIO~. 

it is easy to be aphoristic on this whole subject. It is Jess 
trot1b1e to deny the existence of any evil than to search it out 
and find means for its correction. It involves little effort to 
content our el·rns with generalities-to declare in favor of the 
stability of the courts, the preserTation of law and order, and 
the integrity of judicial power as essential to the peace, order, 
and well-being of civilized society. With such a declaration, 
no sane . man can disagree . . The courts of justice are, indeed 
and in truth, the bulwark of our liberties, and the Democratic 
platform well declares that-
we yield to none in our purpose to maintain their dignity. 

On the other hand, there are those who, recognizing the need 
of reform, are ready to rnsh headlong after so-called remedies, 
which when put tu the test will only aggravate the disease they 
are supposed to cure. With those who believe that by applying 
the doctrine of the recall to judicial officers the courts will be 
elevated, justice promoted, or free government made secure, I 
must differ-respectfully I hope-but none the .Jess with all the 
vig9r I can command. Herodotus .tells us that King Cambyses, 
displeased at one of his judges, Sisamnes, for his giving of an 
unrighteous sentence, slew and flayed him, and cutting his skin 

· into strips, stretched them across the seat of the throne whereon 
he had been wont to sit when he heard causes. Having so 
done, Cambyses appointed the son .of Sisamnes to be judge in 
his father's room and bade him never forget in what way his 
seat was cushioned. This was the recall with a vengeance. 
But how much more unlucky the father or unhappy the son 
than would be :;my judge of sensitive honor over whose head 
there hung suspended the sword of dismissal in disgrace for any 
decision unpleasing to the popular will? 

When the great Chief Justice John l\Iarshall uttered his 
solemn and oft-quoted warnfug against an ignorant, a corrupt, 
and a dependent judiciary, he rightfully drew no distinction as 

. to evil eminence between the three vices named, nor can I do 
so, unless indeed the poison of dependence be the most deadly 
of all. An ignorant judge may be informed, a corrupt judge 
may be detected and exposed, but a judge cowed into impotence 

. or tempted to excess by dependeJ:\Ce upon the constant favor of 
the appointing power or the continued smile of public approval 

. is of all men most pitiable and most dangerous. 
In an apparent effort to out-Herod Herod, a distinguished ex­

President-eager as always to be newer than the newest, more 
original than the most original, and more progressive than the 
most advanced-has treated us to a variation of this theme and 
soberly proposes that in certain causes the decisions of the 
~ourts shall be reheard and revised by popular vote. The end 
sought by such a proposition from such a source is to accom­
plish what no other American has ever accomplished, and what 
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patriots like- ·washington, and Jefferson, and Madison, and 
Monroe, and Jackson did not attempt, what Grant failed to at­
tain~ and what McKinley would have refused to consider had 
he li"red. It is not a case surely where the end justifies the 
means, but at least it explains it. If a third term in the 
Presidency would be extraordinary and unique, the recall of 
judicial decisions would indeed be unique and extraordinary. 
But to th~se who think that this particular idea is actua11y new 
and because new is necessarily progressive, I commend the lan­
guage of a great man, who, speaking of the forms of govern­
ment, said that there is a-
form of democracy in which not by law, but the multitude have the 
supreme power and supersede the law by their decrees. This is a 
state of affairs brought about by the dema~ogues, for in democi:acies 
which are subject to the law the best citizens hold the first place 
an<f there are DO demagogues; but where the laws are not supreme 
there demagogues spring up. · For the people becomes a monarch and· 
is many in one; and the many have the power in their hands, not 
as individuals, but collectively. And the people, who is now a, monarch 
and no longer under the control of law, seeks to exercise nfonarchial 
sway and grows into a despot; the flatterer is held in honor; this 
sort of democracy being relatively to other democracies what tyranny 
is to other forms of monarchy. The spirit of both is the same, and 
they alike exercise a despotic rule over the better citizens. The decrees 
of the voters correspond to the edicts of the tyrant, and the dema­
gogue is to the one what the flatterer is to the other. Both have great 
power, the flatterer with the tyrant, the demagogue with democracies 
of the kind which we are describing. The demagogues make the 
decrees of the people override the laws, and refer all things to popular 
assembly. And therefore they grow great, because the people have 
all things in their hands, and they hold in their hands the votes of 
the people, who are too ready to listen to them. Further, those who 
have any complaints to bring against the magistrates say "let the 
people be judges"; the people are too happy to accept the invitation, 
and so the authority of every office is undermined. Such a democracy 
is fairly open to the objection that it is not a constitution at all , for 
where laws have no authority there is no constitution. The law ought 
to be supreme over all, and the magistracies and the government should 
judge of particulars. 

Strn.nge to say, these words were not written by an American 
statesman in criticism of the speech of a presidential candidate 
at Columbus, Ohio. They were uttered 2,400 years ago by 
Aristotle, the wisest of th~ Greeks. 

BelieYe me, there is a surer and a safer foad. "If judicial 
processes may be abused, we should guard them against abuse." 
If in the multitude of precedents andt the clash of conflicting 
interests the courts have wandered from the path, let us reso­
lutely call them back to it and by a statute such as the bill 
under discussion let us say: " This is the way; walk ye in it/' 
Criticism of the courts is rife; let us disarm it. 

I desire, Mr. Speaker, in conclusion to content myself by 
quoting with approval the language of the great Italian states­
man, Cavour, who said: 

I anr not an ·alarmist; nevertheless, without being one, I think we 
can see at least the possibility, if not the probability, of stormy times. 
Well, gentlemen, if you wish to take precautions against these stormy 
times, do you know the best way? It is to push reforms in quiet 
times, to reform abuses when these are not forced upon you by 
extremists. · 

MESSAGE FROM THE SENATE. 

A message from the Senate, by Mr. Crockett, one of its clerks, 
announced that the Senate had passed the following resolution: 

Resolved, That the Secretary be directed to request the House of 
Representatives to return to the Senate the bill (H. R. 20840) fo 
provide for deficiencies in the fund for police and firemen's pensions 
and relief in the District of Columbia. 

The message also announced that the Senate had agreed to 
the report of the corpmittee of conference o~ the disagreeing 
votes of the two Houses on the amendments of the Senate to 
the following bills : 

H. R. 18954. An act granting pensions and increase of pen­
sions to certain soldiers and sailors of the Civil War and certain 
widows and dependent children of soldiers and sailors of said 
war; 

H. R.18337. An act granting pensions and increase of pensions 
to certain soldiers and sailors of the Civil War and certain 
widows and dependent children of soldiers and sailors of said 
war; 

H. R. 18335. An act granting pensions and increase of pen­
sions to certain soldiers and sailors of the Civil War; and 

H. R. 18955. An act granting pensions and increase of pensions 
to certain soldiers and sailors of the Civil War and certain 
widows and dependent children of soldiers and sailors of said 
war. 

The message also announced that the Senate had insisted 
upon its amendment to the bill (H. R. 17681) making appro­
priations to provide for the expenses of the government of the 
District of Columbia for the fiscal year ending June 30, 1913, 
and for other purposes, disagreed to by the House of Representa­
tives, had agreed to the conference asked by the House on the 
disagreeing votes of the two Houses thereon, and had appointed 
Mr. GALLINGER, l\Ir. CURTIS, and nir. FosTER as the conferees on 
the part of the Senate. 
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The message also announced that the Senate had disagreed. 
to the amendment of the House of Repre entatives to the bill 
(S. 5930) to extend the time for the completion of dams across 
the Sarnnnah Iliver, by authority granted to 'rWin City Power 
Co. by an act approved February 2D, 1908, had asked a confer­
ence with the House on the disagreeing v.otes of the two Houses 
thereon, and had appointed Mr. NELSON, Mr. BOURNE, and Mr. 
FLETCHER as the conferees on the part of the Senate. 

REGULATION OF INJUNCTIONS. 

l\Ir. CLAYTON. Mr. Speaker, may I inquire how much time 
the gentleman from lliinois [Mr. STERLING] has consumed on 
his side? · 

The SPEAKER The gentleman from lliinois has consu,pied 
75 minutes. 

.l\Ir. CLAYTON. Row much has he remaining? 
The SPEAKER. He has consumed exactly half of his time-­

one hour and a quarter. 
l\Ir. CLAYTON. So he has an hour and a quarter remaining. 

How much time has been consumed on this side? 
' The SPEAKER. 'rhe gentleman bas 59 minutes left. 
Mr. CLAY1.'0N. I ask the gentleman from Illinois to con­

sume at le.ast 30 minutes of his time. 
Mr. STERLING. I yield 30 minutes to the gentleman from 

Minnesota [Mr. NYE]. 
1\Ir. NYE. Mr. Speaker, I am sure we all recogillze the grave 

importance of the subject now before us. Whether the bill itself 
is so far-reaching in its importance as some think it is or not, 
the subject before the Honse is one, the importance of which 
can not be overestimated. Whatever may be the consequences 
of our action to us personally, we have no right to shrink from 
that duty which devol'VeS upon us to deal with the subject as 
its importance requires. Daniel Webster, in his eulogy of 
Judge St<?ry, said: 

Justiee is the great interest of man on earth. It i the ligament 
that holds civilized beings and civilized nations together; wherever 
ber temple stands, and so long as it is duly honored, there is a foun­
dation for social security, general happiness, and the progress and 
improvement of our race. And whoever labors upon that temple with 
usefulness and distinction ; whoever helps to clear its foundations, to 
strengthen its pillars, to adorn its entablatures, or helps to raise its 
august dome still higher in the sky, connects himself in name and 
fame and character with that which is and must be as durable as the 
frame of human society. 

We deal with the great principles of justice to-day, and per· 
haps only time will tell whether our action shall add strength 
and beauty to this great temple of justice, of which Webster 
spoke, or whether its tendency shall be to weaken, and perhaps 
finally destroy, that which is sacred to all men, and more so to 
the laboring and toiling masses of this country than to any 
other class in the world. 

We may differ, and honestly differ. But we should face this 
issue just exactly as it is. The real issue here has not been, 
I think, frankly presented-the issue which involves, as many 
think, the industrial and social well-being of the country, and I 
may say its political well-being also. The real issue has not 
been presented to-day. Let us fairly consider it and let us 
know what it is. 

The long hearings that were had before the Committee on the 
Judiciary upon the subject of injunctions and contempt of court 
were not had upon this precise bill that is now presented. The 
real · contention .of organized labor, as . I understand, or the 
representatives of organized labor, is that there should be a 
radical change in the administration of the law, or in the in­
terpretation of the law, and that the courts have encroached 
upon the fundamental rights of the citizen. 

The Pearre bill, which was before Congress for several ses­
sions, contained radical provisions to the effect that the right 
to do business, or the good will in business, was not such a 
property right as would authorize the issuance of an injunc­
tion. It contained ~other radical provision-that an act com: 
mitted by several persons jointly should not be regru:ded as crim· 
inal or a violation of the law and should not authorize the right 
of injunction unless the act wll.en committed by a single indi· 
vidual would be so regarded. These are essential and vital 
contentions, which, as I understand, the distinguished leaders 
of labor organizations have insisted upon. 

I am not able to subscribe to these provisions, but these were 
the main provisions contended for, and the Wilson bill, intro­
duced by the distinguished gentleman from Pennsylvania [l\Ir. 
WILSON], was realJy the bill which contained the provisions 
in the Pearre bill which I have referred to and which we con· 
sidered in the Judiciary Committee. · The Wilson bill was sub­
stantially the Pearre bill. I think the issue presented by o.r~ 
ganized labor should be fairly met and Congress should deter­
mine this great issue, for it is a great issue. If it be true that 
the law has been perverted and the courts have transgressed 

their authority on the equity side of their juri diction and to 
the detriment and oppression of the workingmen of America, 
that ought to be known. B'ut this bill is far from the Wilson 
bill or the Pearre bill. Evidently the majority of the com­
mittee thought the demands of organized labor too · radical and 
they reported in its place the bill now unc.ler consideratioil.. 

I do not know just why this bill was finally agreed upon by 
the majority of the committee and the Wilson bill so summarily 
disposed of, but this bill wns at any rate substituted. There 
are some provisions in the present bill which are good, no doubt. 
If there is any means of correctfng and improving the equitable 
procedure in the courts to the end of securing a greater degree 
of justice, I am certainly in favor of it. The great problem, it 
seems to me, is this, on the one hand to prevent abuses of the 
writ and on the other hand to leave in the courts all necessary 
power to prevent wrongs which nothing but a court of equity 
can prevent. 

I know there has been much discussion here concerning the 
abuse of the writ. I do not care to enter into it. I know that 
labor leaders claim, and honestly claim, no doubt, that there 
have been numerous abuses. I know that the majority of the 
committee olaim that there have been numerous abuses. In the 
long hearings we have had it seems to me there has been a.n 
almost total failure to show such abuses, although I have no 
doubt there are some and perhaps many. But even if there are, 
can we afford to change the administration of equity Jait it has 
been recognized for centuries? Is it safe to do so for the pur.­
pose of correcting whatever individual abuses there may be? 

For my own part I have been reared and taught to respect, 
not alone justice "in the abstract, but the human instrumentali­
ties of justice through which it must be admini tered. And I 
believe in the courts; that judges are human; that they make 
mistakes; are sometimes governed too much, it may be, by 
passion I do not doubt, because I know that human nature 
is itself fallible. But I do contend that in the judiciary, with its 
courts scattered over the broad land in every locality, State and 
county, almost, as they are, with judges educated in the law and 
whose habits of thought lead them to study carefully questions 
coming befol'e them, to ascertain the facts and reach true con­
clusions, we find the strongest element of national safety and 
stability. I claim that we ha·rn in the great judiciary of the 
American Nation our final hope and anchor. Whatever storms 
or danger the old ship of state may encounter, the judiciary 
will be the anchor and hope of the American people. [.AP· 
plause.] 

This House, sir, may be swayed by passion or prejudice, and 
so may the Senate, and so may the Executive. But, generally 
speaking, in the country at large, with this scattered judiciary 
of men who are high minded, men of integrity, honor, and 
I-earning, passion does not and can not sway the courts. It is 
the great steadying and conservati\e force of the Nation. In 
its preservation, its dignity, its honor, and its strength e\ery 
honest citizen is concerned, the working classes most of all. 

I say, therefore, Mr. Speaker, let us proceed with the utmost 
caution in any changes we · may make in the law governing 
this great equity jurisdiction. Its function is to prevent wrong, 
and no one desiring to be free from any wrongdoing ought to 
fear it. 

There are two principal criticisms upon the bill, which I 
will mention in the limited time I have. Fir"'t, it seems to 
regulate the administratioli of equity rather according to the 
parties to the suit than the wrongs sought to be righted. In 
other words, the benefits sought are partial, and limited to that 
particular class of people who have been referred to in this 
debate as the working people of the cotmtry. I do not think 
the working people want special legislation, and. no one, it 
seems to me, can read the bill and see how it emphasizes labor 
disputes and labor troubles witl,10ut feeling that it is a bill 
shaped rather to accommodate certain parties than to deal 
with great principles applicable to everybody. 

The second criticism is that it attempts to point out in ad­
vance those particular acts which shall not be enjoined. No 
human foresight or intelligence can do this with safety. It 
enumerates certain acts which are not now ordinarily the 
subject of injunction, but they are acts which under some cir-. 
cumstances may be vicious and .Uangerous to society. 

My esteemed and learned colleague [l\Ir. l\IooN of Pennsyl ... 
vania] pointed out in the report which we have signed where 
our courts have emphaasized and called attention to the fact 
that an act innocent under some Circumstances may be wrong­
ful in others, and this bill attempts to make the whole ques­
tion dependent upon an act which may be innocent of it elf 
but may ·constitute a step in a conspiracy that would be sub­
versive· of all law and order and all that is essential to pl'i'rate 
rights or social safety. I take the ground that we had better 
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-leave this great function of equity, imperfectly though it may 
be administered, than to attempt in our human intelligence to 
point out the specific acts which shaH authorize a court of 
equity to act. 

Mr. HUGHES of New Jersey. Will the gentleman yield? 
Mr. NYE. I will; but I think my time is about out. 
l\lr. HUGHES of New Jersey. I do not want to take up the 

gentleman's time, but does the gentleman think whether an act 
is criminal or not should be left to the discretion of the courts, 
rather than an attempt on the part of the majority to set those 
acts down? 

Mr. NYE. I will say to the gentleman I see no way in the 
world in the practical administration of justice but to place in 
some human functionary the decision of the question whether 
the act is criminal or not, and that is the province of equity. 
Equity is that great conscionable side of the court whose prov­
ince it is to prevent wrongs rather than to punish them. I be­
lieve that as civilization advances it has become necessary and 
will continue to become necessary, perhaps, to extend this 
equitable function rather than to curtail it. The individunl 
judge is responsible to his community and to his State and to 
his country for any abuse of such necessary discretion. I will 
insert at this point in the RECORD certain observations of .the 
minority, as follows: 

The second paragraph of section 266C contains, to our mind, the 
most vicious proposal of the whole bill. It enumerates certain specific 
acts and provides that no restraining order or injunction shall pro­
hibit the doing of them. Most of the acts thus recited are in them­
selves not amenable to the injunction process under existing law and 
practice. No court does . or would enjoin them, but to declare by law 
that these acts should under no circumstances be restrained, we do 
not hesitate to say, is a proposal without precedent in the legis­
lative history of this country. No legislature has ever proposed that 
any act, however innocent itself, should be sanctified irrespective of 
the motiv~ or purpose of the actor. " No conduct," says Mr. Justice 
Holmes in Aiken v. Wisconsin (195 U. S., 194), "has such an absolute 
privilege as to justify all possible schemes of which it may be a part. 
The most innocent and constitutionally protected of acts or omissions 
may be made a step in a criminal plot, and if it is a step iii. a plot 
neither its innocence nor the Constitution is sufficient to prevent the 
punishment of the plot by law." 

The majority have quoted various decisions in which particular acts 
under the pleadings presented to the court were held lawful and their 
prohibition denied. The same acts under other circumstances have 
been held unlawful and enjoined by the very courts, and in the course 
of the very decisions which the majority cites. Thus in Arthur v. 
Oakes (63 Fed. Rep., 310) Mr. Justice Harlan is quoted to sustain 
the proposition that no man can by injunction be required to perform 
personal service for another, and in that decision Justice Harlan 
eliminated from the injunction the words " and from so quitting the 
service of the said receivers with or without notice as to cripple the prop­
erty or prevent or hinder the operation of said railroad." The majority 
must observe, however, that Mr. Justice Harlan likewise held, " But 
different considerations must control in respect to the words in the 
same paragraph of the writs of injunction, and from combining and 
conspiring to quit with or without notice the service of said receivers 
with the object and intention of crippling the property in their cus­
tody or embarrassing the operation of said railroad." Thus the same 
act of quitting is lawful under one set of -circumstances and unlawful 
under another, because the concerted action in the first instance, in 
the opinion of Mr. Justice Harlan, "is a very dilferent matter from a 
combination and cons~lracy among employees with the object and in­
tent not simply of qmtting the service of the receivers because of the 
reduction of wages, but of crippling the property in their hands and 
embarrassing the operation of the railroad." 

The majority undertakes to pre.scribe a set rule forbidding under 
any circumstances the enjoining of certain acts which may or may 
not be actuated by a malicious motive or be done for the purpose of 
working an unlawful injury or interfering with constitutional rights 
of employer and employee. In the same opinion Mr. Justice Harlan 
points out the impossibility of prescribing a set rule of this character 
and says, "The authorities all agree that a court of equity should not 
hesitnte to use its power when the circumstances of the particular 
case in hand require it to be done in order to protect rights of prop­
erty against irreparable damage by wrongdoers. It i.s as Justice Story 
.said, 'because of the varying circumstances of cases that courts of 
equity constantly decline to lay down any rule which shall limit 
their power and discretion as to the particular cases in which such 
injunction shall be granted or withheld,' " and the authority pro­
ceeds, " there is wisdom in this course, for it is impossible to foresee all 
the exigencies of society which may require their aid and assistance 
to protect rights or redress wrongs. '.rhe jurisdiction of these ·courts 
thus operating by special injunction is manifestly indispensable for 
the purposes of social justice in a great variety of cases, and there­
fore should be fostered and upheld by a steady confidence." (Story, 
Equity Jurisprudence, sec. 959B; Arthur v. Oakes, 63 Fed., 328.) 

Among the acts which the second paragraph of section 266C declares 
shall not be restrained is to prohibit any person or persons to termi­
nate any relation of employment, or from ceasing to perform any work 
or labor or from recommending or persuading others by peaceful means 
so to do ; of peaceably persuading any person to work or to abstain 
from working, or from ceasing to patronize or employ any party to 
soch dispute or from recommending, advising, or persuading others by 
peaceful means so to do " ; etc. 

While many of these acts a.re in themselves entirely harmless and 
would never be enjoined by any court, yet under certain circumstances 
the same acts mi"'ht become a weapon of lawless and destructive in­
dustrial warfare demanding the protection of the courts, this section 
would prevent the issuance of the injunction in the Debs case (In re 
Debs, 158 U. S., 564) ; it would prevent the issuance of the injunc­
tion in Toledo & .Ann .Arbor· v. · Pennsylvania Co . .( 54 Fed.. 730) ; ·it 
would prevent the issuance· of any injunction to restrain either work­
men or employers who were the objects of the most vicious form of 
boycott that has been passed upon by the courts, or can be devised 
by the ingenuity of boycotters. It changes "the remedi~s by which 

the Sherman Act may be enforced, inasmuch as if any of these acts 
enumerated in section 266C were the means employed to enforce the 
restraint of trade or to damage the interstate business of any indi­
vidual or corporation no injunction could be obtained either by a 
private individual or by the Government against such acts. 

In the Debs case a combination sought to paralyze the railroads 
of the United States and prevent the carrying of the mail until the 
railroad companies would agree not to haul Pullman cars because of 
a controversy between the Pullman Co. and certain of its employees 
who were not in the employ nor in any way related to the railroad 
companies. It is true there were acts of violence, but the general 
scheme was one of persuading all employees of the railroad companies 
to quit until the demands of the boycotters and strikers had been 
complied with. 

In the Toledo & A.nn Arbor case the famous rule 12 of the brother­
hood provided that none of its members should handle the cars of any 
carrier with which members of the brotherhood were in a dispute. In 
that case the brotherhood employees of the Pennsylvania refused to 
handle cars of the Toledo & .Ann Arbor because of a dispute between 
that road and some of the brotherhood, and they threatened to quit 
the service of the Pennsylvania road unles it agreed to violate the 
p_rovisions of the interstate-commerce act by not affording equal faci~i­
tres to the cars of another road. No violence was threatened. Tlie 
bro~herhood merely undertook to " peacefully persuade " the Pennsyl­
vama company not to handle the cars of the other road under a threat 
of leaving their service--a thing which they had a perfect right to do 
to better their own condition, but not for the purpose of compelling the 
Pennsylvania Railroad Co. to violate the law. 

The majority report quotes at length from the case of Pickett v. 
Walsh ( 1D2 Mass., 572), "and regret the necessity of limiting the 
quotations, because the whole opinion could be studied with profit." 
We agree with the majority that the whole opinion could have been 
studied with profit, since it condemns forms of " peaceful persuasion " 
from which the majority would withdraw equitable intervention. 
Speaking of the case before it, it says: "It is a refusal to work for .A, 
with whom the strikers have no dispute, because A works for B, with 
whom the strikers have a dispute, for the purpose of forcing A to 
force B to yield to the strikers' demands. * * *' It is a combina­
tion by the union to obtain. a decision in their favor by forcing other 
persons who have no interest in the 0dispute to force the employer to 
decide the dispute in their favor. Such a strike is an interference 
with the right of the plaintiffs to pursue their calling as they think 
best. In our opinion, organized labor's right to coercion or compul­
sion is limited to strikes against the persons with whom the person has 
a trade dispute; or, to put it in another way, we are of the opinion that 
a strike against A, with whom the strikers have no trade dispute, to 
compel A to force B to the strikers' demands is unjustifiable interfer­
ence with the right of A to carry on bis calling as he thinks best. 
Only two cases to the contrary have come to our attention, namely, 
Bohn Manufacturing Co. v. Hollis (54 Minn., 223) and Jeans Clothing 
Co. v. Watson (168 Mo., 133)." 

This case which the majority believe could be " studied with profit " 
is squarely against the proposal of their bill, and the two cases alluded 
to as being the only ones known to the court contrary to such view, 
for both have been overruled. Bohn Manufacturing Co. (54 Minn., 
223) was overruled in Gray v. Building Trades Council (91 Minn., 
171). The second case is alluded to by the majority of the committee 
in support of its contentions and the majority declare the logic of the 
court in that case "appears unanswerable." This "unanswerable" 
logic was overruled by the Supreme Court of Missouri in Lohse Patent 
Door Co. v. Fuel (215 Mo., 421). 

The majority report also quotes in support of their contention from 
Vagelahm v. Gunter (167 Mass., 92), saying, -"Justice Holmes, now 
of the Supreme Court of the United States, delivered the opinion." 
The opinion was delivered by Mr. Justice Allen and is squarely against 
the contention of the majority, · Mr. Justice Holmes having delivered 
a dissenting opinion in which he stood alone. The majority have been 
driven to the necessity of quoting from other dissenting opinions in 
support of their opposition, and to these we do not deem it necessary to 
give attenticin. 

It is said by the majority that no question of constitutionality is 
involved. We submit that if the measure is to be construed, as it evi­
dently is, to prevent the application of injunctive relief to certain acts 
in disputes between employer and employee which may be part of a 
scheme or plan to work irreparable injury, which acts could be en­
joined in any other department of litigation, it is obvious that the 
parties affected would be denied the equal protection of the law and 
due process of law, coming well within the rule laid down in Connelly 
v. The Union Sewer Pipe Co. (184 U. S., 540) ; Goldberg v. Stable­
men's Union (149 Cal.i... 429) ; . Pierce v. Stablemen's Union (156 Cal., 
70); and Niagara Fire rnsurance Co. v. Cornell (110 Fed., 816). 

We do not consider the English act of 1906, which is quoted by the 
majority as a precedent for some of its proposals. There is no paralle! 
whatever between the conditions at which the English act is aimed 
and the ftmdamental restrictions of the organic law of this country 
having no similitude in the constitution of the British Empire. The 
peculiar privileges conferred upon trades-unions by the English act 
of 1906 are accompanied by disabilities and criminal provisicns of so 
drastic a nature that if they were offered as any part of the legislation 
of this country we should deem it our duty to oppose them in the 
interest of all workingmen. 

"°e agree with the majority that "liberty and more of it is safe in 
the hands of the workingmen of the country." We are convinced of 
the merit and truth of that contention. We do not, however, believe 
that liberty is advanced in the person of any citizen by stripping · him 
of remedial protection through processes which have received the de­
liberate and mature approval of the English-speaking race during all 
the centuries of lts history. We can not believe that the due protection. 
of person and property under constitutional guaranties and by rem­
edies tested b:v time is "an impediment to progress," or that the de­
struction of th'e essential remedies by which person and pmperty receive 
prgtection is "a great social advance." We believe with the President 
of the United States, in a famous statement made by him many years 
since to the American Bar Association, "It will not be surprising if 
the storm of abuse heaped upon the Federal courts and the political 
strength of Federal groups, whose plans of social reforms have met 
obstructions in these tribunals, shall lead to serious efforts, through 
legislation, to cut down their jurisdiction and cripple their efficiency. 
If this comes, then the responsibility for its effects, whether good or 
bad, must be not only with those who urge the change, but also with 
those who do not strive to resist its coming." (Address to .American 
Bar Association at Detroit, 1895.)-
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I belleYe the world is :::.dvancing. I believe it is getting better. 
I am.. glad that this opportunity has come on the floor of this 
House for every man to meet and honestly consider this great 
que3tion. The world is moving, and it is moving in a .more 
fraternal and humane spirit. Law is crystallized public opinion. 
Silently, slowly, but ever surely, it springs from the public mind 
and conscience and finds its way to the statute books. Indus­
trially, socially, and politically this potent influence is at work. 
It is more fraternal than heretofore. Your workmen's com­
pensation bill, which will soon come before the House, marks a 
new era in the history of this country, no matter whether it be 
passed in its exa:ct form or not. The legislation for safety ap­
pliances, children's bureau, shorter hours, and improved condi­
tions of labor, generally, all point to better days. Greater than 
parties, greater than party success, and greater even than any 
legislation we can enact is this mighty influence. I have more 
confidence in its potency than in legislation which, like this bill, 
seems to interfere with great equitable principles and with the 
equitable administration of the courts of the country. I believe 
we are moving in the right direction. 

Some of us may go down, and quite possibly I may, because 
I oppose this legislation which organized labor, under its leader­
ship, to-day insists should be enacted. If I could be convinced 
that such legislation is wise or right, no one would more cheer­
fully support it. :My personal and political interests would be 
served by supporting it, if I were to be governed by these. It is 
because I can not believe it wise or just or permanently bene­
ficial to our people, or any portion of them, that I have opposed 
it in the committee and on this :floor. 

I do not believe that the coercive policies of the past will long 
continue; neither the oppression of the employer nor the resent­
ment of the employee can settle permanently great questions 
that are at stake. 

.Mr. BUCHANAN. Will tile gentleman yield for a question 1 
Mr. NYE. l\fy time is about out, but I yield to the gentleman . 
.Ur. BUCHANAN. Does the gentleman believe that when a 

workingman is charged with a crime that carries with it a 
penitentiary penalty or a prison penalty that he should have a 
right to a trial by jury 1 

l\Ir. NYE. Certainly; as to a crime I do. I recognize--, 
Mr. BUCHANAN. That is one of our present needs. 
Mr. NYE. But I recognize, however, that the same act may 

be a crime which the public can actually and should actually 
punish and ·at the same time an offense against a court which 
the court, for the good administration of justice, must have the 
right to punish in order to protect itself. That, however, is not 
in this bill. The question of contempt is not in this bill, al­
though very closely related. Gentlemen, there has been too 
much politics, too much shrinking from duty, in order that we 
may get votes. I am ready to lay down the public trust I hold 
if need be and close my brief service here. Personal conse­
quences to me or to any of us are of little moment when com­
pared with the permanent welfare of the country and all our 
people. Individua.ls may go up or go down, but the great tide 
of chrilization moves on, I trust, to better conditions and to a 
more :fraternal spirit. We are coming to recognize labor as the 
foundation of all, that it is the philosopher's stone that trans­
mutes all substances into gold, and that it should have its just 
and righteous share of that which it produces, and because that 
feeling is growing in the human heart the future of the Ameri­
can laborer and the future of the employer, too, is brighter 
than it ever was before. Unity is to-day the motto and ought to 
be of our civilization. Coercive policies can not permanently 
preyail. Peace on earth, good will to men-all men. Gentle­
men, I thank you. [Applause.] 

Mr . .CIJAYTON. Mr. Speaker, how much time have I re-
maining? 

The SPEAKER pro· tempore (Mr. MARTIN of Colorado). 
Fifty-nine minutes. 

Mr. CLAYTON. How much time has the gentleman from 
Illinois [1\Ir. STERLING] remaining? 

The SPEAKER pro t.empore. The gentleman from Illinois 
(Ur. STERLING] has 47 minutes. 

Mr. STERLING. I think I have 57 minutes. 
.Mr. CLAYTON. Is that correct? 
The SPEAKER pro tempore. The gentleman from Illinois 

has 47 minutes remalning. 
Mr. CLAYTON. The gentleman from Pennsylvania used 1 

hour and 15 minutes. . 
The SPEAKER pro tempore. And the gentleman from Minne-

sota [Mr. NYE] 28 minutes. 
Ur. CLAYTON. .According to my mathematics, 47 minutes 

is right. 
The SPEAKER pro tempore. The Ohair is advised that that 

is correct. 

Mr. CLAYTON. And the gentleman from Illinois [Mr. STER; 
LING] has 47 minutes, and I have how much? 

The SPE..._illER pro tempore. Fifty-nine minutes. 
Mr. CLAYTON. I now yield 15 minutes to the gentleman 

from Kentucky [Mr. THOMAS]. 

[Mr. THOM.AS addressed the House. See Appendix.] 

Mr. CLAYTON. Mr. Speaker, I ask that the gentleman from 
Illinois [Mr. STERLING] consume at least 10 or 15 minutes of his 
time now. 

Mr. STERLING. How many speakers has the gentleman oh 
that side? I think the gentleman ought to exhaust all the time 
except for the closing speech. · 

l\fr. CLAYTON. I have quite a number of gentlemen who 
want to speak. 

Mr. STERLING. There is but one more speech to be made 
on this side, and I think the gentleman ought to reserve time 
for only one on that side to close tile debate. 

l\Ir. CLAYTON. I think that is quite fair, but I thought the 
gentlem~n was going to have se\e.ral more speakers. 

l\Ir. STERLING. Only one more. 
Mr. CLAYTON. With that understanding, then, I will pro­

ceed with this side. I now yield, Mr. Speaker, to the gentleman 
from Kentucky [Mr. SHERLEY] 15 minutes. [Applause.] 

The SPEAKER pro tempore. The gentleman from Kentucky, 
[l\fr. SHERLEY] is recognized for 15 minutes. · 

[Mr. SHERLEY addressed the House. See .Appendix.] 

Mr. CLAYTON. Mr. Speaker, I believe I have 29 minutes re-1 
maining. 

The SPEAKER pro tempore. The gentleman has 29 minutes. 
l\fr. CLAYTON. I yield 2 minutes to the gentleman from 

Iowa [Mr. KENDALL] . 

[Mr. KENDALL addressed the House. See Appendix.] 

l\fr. CLAYTON. Mr. Speaker, I yield two minutes to the 
gentleman from Iowa [Mr. 'rowNEB]. 

Mr. TOWNER. Mr. Speaker, I am unwilling to commit this 
side of the House in opposition to this bill. The party, by its 
authoritative declarations, has declared in favor of this legis-. 
lation. For almost a decade Republican Presidents have recom­
mended it to Congress. It would be recreancy on the part of 
this side of the Chamber if they did not support a reasonable 
and fair measure presented, having the avowed purpose of this 
bill. 

I do not believe that we can justify ourselves in opposing this 
bill upon any,, slight grounds or verbal criticism that may be 
made with regard to some of its provisions. After a somewhat 
careful consideration of its terms I am able to say that in my 
judgment it will do no harm to any property interest of a legiti­
mate character in the United States; it will do no harm to the 
employer of labor nor to those who work for him, and ft wlll 
be of incalculable good in settling disputed propositions that 
have been subject to controversy for many years. [Applause.] 

The SP:IDAKER pro tempore. The time of the gentleman from 
Iowa has expired. 

Mr. WILSON of Pennsylvania. Mr. Speaker, I am in favor 
of the enactment of this measure, although in my judgment it 
does not go as far asp. measure dealing with the injunctive proc­
ess, in view of the abuses of it, should go. In my judgment the 
bill that would best serve the interest of the people of this 
country at this time is a bill that would draw a distinct dividing 
line between the property rights and personal relationship, leav­
ing the adjudication of property and property rights to the 
equity courts and the adjudication of disputes in personal rela­
tionship to the law courts. 

This bill does not do that, but it goes a long way toward 
adjusting the difficulties under which workingmen have la­
bored when injunctions have been issued against them in labor 
disputes. 

I take it that there is practically no opposition to any portion 
of this bill except the last section. In the brief time I have 
at my disposal I want to call the attention of the House to 
some of the provisions of the last clause of the bill, and will 
avail myself of the opportunity to extend my remarks in the 
RECOPJ>, in order that I may more fully discuss the principles 
involved in the proposed legislation. 

The gentleman from Pennsylvania [Mr. DALZELL] declares 
that the bill now under consideration exempts organizations 
of farmers and wage workers from the operations of the Sher­
man antitrust law, and for that reason he is opposed to the 
measure. The gentleman is mistaken in his conception of tile 
scope of this bill. The only way in which this measure modi­
fies the Sherman antitrust law is in limiting the use of the 
injunction process where no property right is involved. 

' 
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There has been some doubt expressed as to whether or not 

the Sherman antitrust law was ever intended to app1y to or­
ganizations of workingmen and farmers when dealing with 
their own labor or the products of their own la.bor; but 
,whether or not it was intended to apply to organizations of 
that character, the fact remains that it has been applied to 
them. An examination of the debates in the Senate discloses 
the fact that the author of the law, Senator Sherman, did not 
intend it to be and did not believe that it would be applied to 
organizations of workingmen or farmers. In the debate on 
the blll in the Senate on March 21 and March 24, 1890, .Sena­
tors Hiscock and Teller called attention to the possibility of 
the measure applying to organizations o:f that character. Re­
plying, Senator Sherman said : 

The bill as reported contains three or four simple propositions which 
relate only to c<>ntracts, combinations, agreements made with a view 
and designed to carry out a certain purpose which the laws of all the 
States and of every civilized c<>mmunity d~clare to be unlawful. It 
Cl.oes not interfere in the slightest degree with voluntary associations 
made to alfect public opinion to advance the interests of a particular 
trade or occupation. It does not interfere with the Farmers Alliance 
at all, because that is an association of farmers to advance their inter­
~sts and to lmprove the growth and manner of production of their 
crops and to secure intelligent growth and to introduce new methods. 
No organizations in this country can be more beneficial in their char­
acter than farmers' alliances and farmers' associations. They are not 
business combinations. They d<> not deal with contracts, agreements, 
etc. They have no connection with them. And so the combinations 
·of workingmen to promote their interests, promote their welfare, and 
P!crease their pay, if you please, to get their fair share in the division 
of production, nre not affected in the slightest degree, nor can they 
be included in the words or intent of the bill as now reported. 

There is a great difference in the effect upon the community 
between an association of farmers organized for their genera.I 
.welfare to protect themselves against the price of the prodnct.s 
of their labor being arbitrarily depressed by the real -combina­
tions in restraint of trade, or associations of workingmen organ­
iz€d for the purpose of promoting their welfare and disposing 
of their labor power to the best advantage, and the combi­
nations of those who deal in the products of labor for the pur­
pose of being able to force down the price paid to the producer 
and force up the prices paid by the consumer. In the case of 
the former the welfare of the community is protected; in that 
of the latter the welfare of the ~mmunity is injured. 

The extension of the writ of injunction from the field of th~ 
.protection of property rights into the personal relationship 
between man and man is a renaissance of the theory of gov­
ernment by discretion long since discarded by the Anglo-Saxon 
people. 

For more than u thousand years there has been a continual 
conflict between the principle of government by law and the 
practice of government by discretion with the discretion vested 
first in the King and later in his representative, the chancellor 
or ·judge. Government by law is a government of democracy; 
government by di&!retion is a government of autocracy. 

Injunctions in labor disputes are innovations in our modern 
jurisprudence. The original purpose for which injunctions were 
issued was to restrain parties to any dispute about the title 
or damages to property from interfering with the property in 
question, until the courts had determined the property rights 
involved. These restrainng orders were made returnable at the 
next term of court, or at the session of court where the cases 
were to be heard and determined, and consequently were never 
permanent, expiring by their own limitations when the court 
had convened to determine the question at issue. That they are 
clearly intended to protect property rights and property rights 
only is demonstrated by the fact that the courts invariably in­
sist upon a bond being furnished by the parties suing out the 
writ to indemnify the parties enjoined for any loss that may 
accrue to them by virtue of the writ having been issued. When 
such an order of court has been issued it is not a difficult matter 
for the court to determine the actual damages, if any, that have 
been sustained through the issuance of the injunction, thereby 
protecting the restrained parties against any unwarranted in­
vasion of their rights, but when the court issues an injunction 
in a labor dispute, restraining persons in controversy with em­
ployers from doing those things that they have a legal and 
moral right to do, and as a result of that injunction the contest 
is lost to the workers, there is no court on earth that can deter­
mine the damage that has been sustained by the persons en­
doined, .and consequently they can not , recover from the bond. 
When the court arrogates to itself the power to issue injunctionH 
never contemplated by the rules of equity, and in direct viola­
tion of constitutional and statutory law, and assumes the right 
to issue injunctions for the purpose of enforcing criminal law, 
it departs from the domain of property rights and invades that 
of personal rights in a manner for which there can be no excuse 
except that the court thereby becomes the sole judge of the· 
1aw and the fact, and, if the parties enjoined are declared 

guilty of contempt, the extent of the punishment. ~l of which 
is in direct violation of the fundamental laws of the land and 
the Anglo-Suxon concept of human liberty, as shown by the 
efforts of the people for more than a.thousand years to destroy 
the arbitrary automatic power of kings and judges. 

The peace of Wedmore, concluded between Alfred tile Great 
and Guthram the Dane, A. D. 878, provided tbat " If n. King's 
thane be charged with the killing of a. man, if he dares to clear 
himself let it be before 12 King's thanes." 

The great charter of human liberty, the :Magna Charta of 
Great Britain, the basis upon which British and A.me1ican free­
dom rests, in clause 3& declares: 

No freeman shall be taken or imprisoned, disseized, or outlawed, or 
banished, or any ways destroyed, nor will we pass upon hlm, noi· will 
we send upon him, save by the lawful judgment of his peers ot· by the 
law of the land. 

The Bill of Rights enunciated by the British Parliament for 
the protection of the common people and signed by William and 
Mary upon their accession to the British throne, as a condition 
upon which their title to so·rereignty would rest, declares : 

Paragraph 1. That the pretended power of suspending of laws, 
or the execution of laws, by regal authority, without consent of 
Parliament, is illegal. 

Paragraph 2 That the pretended power of dispensing with 
laws, or the execution of laws, by regal authority, ~s it hath 
been assumed and exercised of late, is illegal. 

The Declaration of Independence declares: "That all men are 
created equal, that they are endowed by their Creator with 
certain inalienable rights, and that among these are life, liberty, 
and the pursuit of happiness," and it further as igns as one of 
the causes for the separation from the mother country and the 
establishment of an independent go1ernment, " for deprlting us 
in many cases of the benefits of trial by jury." 

The Constitution of the United States, which creates our 
judiciary, gfres to it whatever powe1; it can possibly eJ:ercise, 
and limits its jurisdictions, says, Article III, section 1: "The 
judidal power shall extend to all cases, in law and equity, 
arising under this Constitution, the laws of the United States, 
and treaties made, or which shall be made, under their au­
thority." 

First amendment. Congress shall make no law respecting an 
establishment of religion, or · prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press ; or 
the right of the people peaceably to assemble and to petition 
the Government for a redress of grievances. 

Sixth amendment. In all criminal prosecutions the accused 
shall enjoy the right to a speedy and public trial by an impar­
tial jmy of the State and district wherein the crime shall have 
been committed, which district shall have been previously 
ascertained by law, and to be informed of the nature and cause 
of the accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his 
favor, and to have the assistance of counsel for his defense. 

Ninth amendment. The enumeration in the Constitution of 
certain r~ghts shall not be construed to deny or disparage others 
retained by the people. 

Tenth amendment. The powers not delegated to the United 
States by the Constitution, nor prohibited by it to the States, 
are resen-ed to the States, respectiT'ely, or to the people. 

Thirteenth amendment, section 1. Neither slavery nor in­
voluntary servitude, except as a punishment for crime whereof 
the party shall have been duly convicted, shall exist within the 
United States or any place subject to their jurisdiction. 

It must be apparent to even the most casual investigators 
that the courts of the United States hold the same relationship 
to the Government of our country that the courts of Great 
Britain held and now hold to the regal power. No one will 
contend that any judge in Great Britain, either at the time of 
the adoption of our Constitution or since that time, could ha rn 
any greater power thn.n that conferred by regal authority 
expressed by the Parliament and approved by the King. It 
naturally follows that our courts can have no greater power 
than that grunted to them by the Constitution. 

When the Constitution granted to our judiciary jurisdiction in 
equity it was only such power in equity as ariEes under the 
Constitution ·and the laws, and it could not have conveyed any 
wider authority than that which existed in English juris­
prudence at the time of the adoption of the Constitution, and 
the quotations cited from the .Magna Charta, the Bill of Rights1 
and the Declaration of Independence absolutely deny the right 
of equity courts to create laws regulating the relations between 
man and man where no property right exists. Our Govern­
ment is not only one of delegated powers but also of reserved 
powers. The same instrument that created the judiciary and 
delegated Powers to it reserves all the powers that are not thus 
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nelegated to the various States and to the people. When, there­
fore, any court assumes to exercise powers not delegated to it 
by the Constitution, it invades the rights specifically reserved 
by that document to the States and people. 

Notwithstanding the c~nstitutional limitations mentioned; 
modern injunctions ham taken three distinct lines, two of which 
are unconstitutional, arbitrary, and unjust. 

1. Injunctions are issued to protect property right!:! from ir­
reparable injury where there is no remedy at law. That is the 
only province in which an injunction properly belongs. 

2. Injunctions have unwarrantably been issued for the pur­
pose of enforcing existing statutory and common law arbitrarily 
invading the jurisdiction of the legislatures and the law courts, 
thus wiping out of existence that protection against false ac­
cusations that freemen h:i:re fought for and forced from the 
hands of autocratic kings and tyrannical governments and de­
fended at the cost of their lirns, in many conflicts with royalty, 
the right of trial by jury. 

When the legislative branch of the Government has specified 
the punishment for any violation of law, it has provided what, 
in its judgment, is an adequate remedy and means of protec­
tion, and having provided such remedy no court has any right 
to step in over the head of the legislature and provide another 
remedy. 

3. ModeJ,11 American courts assume the right to issue injunc­
tions interfering with the personal rights of men in exercising 
free speech, free press, peaceable assemblage, and in their per­
sonal -relationship with each other. The rights of free speech, 
free press, and peaceable assemblage are specifically guaranteed 
by the Constitution. They are the fundamental safeguards of a 
free people which neither courts, kings, nor cajolery should be 
permitted to destroy. The personal relationship between man 
and man comes clearly within ' the jurisdiction of the law 
courts and has no place in the courts· of equity, unless upon the 
assumption by the courts that man is property, an assumption 
repugnant to the sense of right of all civilized communities and 
specifically forbidden by the thirteenth amendment to the Con­
stitution of the United States. 

As the judicial power extends only to cases in law and 
equity arising under the Constitution, the laws of the United 
States, or treaties made under their authority, it seems clear 
that, aside from equity proceedings growing out of the treaties, 
the only equity power which the judiciary can exercise is to be 
found in the original jurisdiction granted by the Constitution 
and such :idditional jurisdiction as may be conveyed by law. 
The original jurisdiction granted by the Constitution, aside 
from that already stated, is found in section 2 of Article III 
of the Constitution, which provides that it shall extend to all 
cases affecting ambassadors, other public ministers, and con­
suls; to all cases of admiralty and maritime jurisdiction; to 
controversies to which the United States shall be a party; to 
controversies between two or more States; between a State 
and citizens of another State·; between citizens of different 
States; between citizens of the same State claiming l~ds 
under grants of different States; and between a State or the 
citizens thereof and foreign States, citizens, or subjects: Even 
that power is limited by the eleventh amendment, which says, 
"The judicial power of the United States shall not be consh·ued 
to extend to any suit in law or equity commenced or prosecuted 
against one of the United States by citizens of another State 
or by citizens or subjects of any foreign State." 

In all other cases the judicial power extends to cases aris­
ing under the law. Congress has on T"arious occasions cre­
ated courts and limited the jurisdiction of the courts thus 
created. That is true of the Court of Claims and the Com­
merce Court. r.rbere is no question in the mind of your com­
mittee of the constitutional power of Congress to limit the 
jmisdiction of the courts so that it will not extend to the writ 
of injunction in the cases mentioned in the bill. The .extent 
to which th~ judicial power has been exercised in recent years 
in issuing writs of injunction in labor disputes in a manner 
which would not be considered if no disputes were in existence 
makes it necessary that some legislation of this character 
should be enacted. The first writs of this ·character issued 
restrained acts of violence only. From that they have grad­
ually broadened until it has become the practice to enjoin 

·men from inducing others to leave their employment or not to 
enter employment, or from assembling at, near, or within sight 
of the complainant's property, or from furnishing food, money, 
or other things of value to workmen on strike, or from moving 
strikers away from the strike locality, or from exercising the 
constitutional right of free speech or of free press, or from 
refusing- to patronize people who are obnoxious to them. 

It may be that some of these things which they are re­
strained from doing are wrong, and that they should not be 

permitted to do them; but if that be true, the legislattre 
branch of the Government should prohibit by law the things 
that are wrong, and the law courts, not the equity courts, 
determine the fact of whether or not there has been any T"io­
lation of the law. By any other course a grave injustice is 
done to that portion of our people who are least able to protect 
themselves. 

During the Presidential campaign of 190S Mr. Samuel 
Gompers, president of the American Federation of Labor, is ued 
a circular letter to the members of that body, expressing his 
views and the views of organized labor generally on the use ' 
and abuse of the writ of injunction by which the equity courts 
have exceeded their jurisdiction and invaded the jurisdiction of 
the law courts and the legislative branch of the Go-vernment. 

Mr. Roose1elt was then President of the United States. Ile 
immediately proceeded, in the form of a letter to Senator Knox, 
to criticize the position taken by Mr. Gompers. 

In view of the criticisms of the courts which have been macle 
by Mr. Roose\elt in his present campaign for the Presidency, 
his position at that time is of more than pas ing interest, and 
I therefore desire to include in the RECORD the circular letter 
of Mr. Gompers, the letter of President Roose1elt ·to Senator 
Knox, and an editorial from the American Federationist, writ­
ten by Mr. Gompers, in reply to the letter of President Roosevelt. 

CIRCULAR LETTER OF MR. GO:lIPERS. 

AMERICAN FEDERATION OF
0

LABOR, 
Washington, D. 0., October 12, 1908. 

Men of labor, lovers of human liberty, you are believers in the form 
of government described by the immortal Lincoln as government of the 
people, for the people, and by the people. You would not be true 
Americans if you were not. This form of government-the democratic 
form-is a government by law and is the direct opposite of the despotic 
form, which is government by discretion. Government by injunction 
is government by discretion, in other words, despotic. You would not 
willingly assist in destroying our present form of government in the 
United Stutes, and I therefore assume that you would have the issue 
in this campaign stated plainly and simply, in order that you may do 
your duty. 

The facts are that the judiciary, induced by corporations and trusts 
and protected by the Republican Party, is, step by step, destroying 
government by law and substituting therefor a government by judges, 
who determine what, in their opinion, is wrong; what, in their opinion, 
is evidence; who, in their opinion, is guilty; and what, in their opinionr 
the punishment shall be. It is sought to make of the judges irresponsi· 
ble despots, and by controlling them using this despoti&.::n in the interest 
of corporate power. . 

In order to do this, it was necessary to proceed ecretively to prevent 
opposition becoming too strong; some strained "justification," for it 
had to be sought in the Constitution of the United States. The Consti­
tution provides that judges shall have jurisdiction in law and equity, 
:ind by extending the jurisdiction of judges " sitting in equity " all 
safeguards erected to protect human liberty are swept aside. 

Instead of the accuser proving the guilt of the accused, the accused 
is compelled to show cause why he should not be punished. The ab­
selute power, in specific instances, of a judge sitting in chancery 
(which is the real name for equity) is gradually extended over the 
several fields of human activity, and a revolution is perfected. We 
then have despotic government by the judiciary in place of government 
of, for, and by the people. • 

This revolution bas already progressed very far. It is depriving the 
workers of their rights as citizens by forbidding the exercise of treedom 
of speech, freedom of the press, freedom of assembly, :ind the right of 

' petition, if, in the opinion of the judge, the exercise of these rights 
may work injury to the business of some corporation or trust. It is 
applicable to the worker to-day, and will inevitably be made appli­
cable to the business man at a later period. 

The progress of this revolution must be stopped. 
We must return to government by law in all instances where the 

r evolution has been successful. -
This virus and poison bas not only attacked the judicial branch of 

government, but bas in several instances entered upon the legislative 
field. by making laws which may be enforced by equity process; that is, 
the judge is by law authorized to-

Disregard all accepted rules of procedure and of evidence ; to 
Dispense with jury trial and substitute instead of these safeguards 

of human liberty his own opinion of what is right. 
It was with these serious thoughts in mind that labor's representa­

tives submitted to the party in power-the Republican Party-in l!)OG 
labor's bill of grievances, and respectfully urged that necessary Jegisln­
tion be enacted. Nothing was done. 

Injunction after injunction was issued forbidding men to as ist each 
other, t0 give information to each other. and to do in unison those things 
which it was the undisputed right of the individual to do for himself. 

In the meantime the dispute between the Hatters' Union and Mr. 
Loewe, of Danbury, was in progress from one court to another, until it 
reached the United States Supreme Court, where is was decided tbat­

Organizations of workinrr men and working women, for mutual aid 
and assist:rnce, are combinations in illegal restraint of trade under the 
so-called Sherman antitrust law. 

That anyone injured thereby may recover threefold damages from the 
organizations, and if they have not the means, thc.n from individual 
members thereof. Between this law, enforceable by equity process and 
the extension of the use of the writ of injunction, the individual free­
dom of the worker to combine with others for mutual aid and protec­
tion i.;; swept away and his rights as a citizen disregarded and denied. 

For all these steadily growing, dangerous tendencies there is but one 
remedy-legislation by the people through their proper representatives. 
Again we appea led to Congress, :ind again our answer was a distinct 
and emphatic "no." 

We drafted and caused to be introduced in Congress specific . bills to 
stay and remedy the evil, but to no purpose. 

Labor was not only given an emphatic "no," but it was coupled 
with a statement by candidate for Vice President, Mr. SHE.RM.AN, ::i,c­
cepted and approved by the majority of Congress, that his party fully 
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underatood what was doing, and accepted all responsibility both for 
what it did and what 1t did not do. 

It is no attack upon the judges to say that they are m~m with a 
fair average qu lity of huJillln nature; that they are subject to t he 
prejudices and passions of men. They can not divest themselves of 
theft' humanity by puttin~ on the judicial ermine any more than can 
the king divest himself of his by putting on the crown. 

Despotic power under the ermine is as dangerous as despotic power 
under the crown. To stay its progress, some remedy must be had, and 
we therefore appealed to the Republican convention at Chiea~o and 
were given the same answer in still Jnore insulting language if that 
were possible. We asked !or brea.d, and tney showed us a whip, and 
in order to be certain that the whlp will be effectually used the Repnb­
publican Party nominated as its standard bearer Mr. William H. 'l'aft, 
the originat-0r and specific champion of discretionary government; 
that is, government by injunction. In passing, I may say that his 
nominatjon, under the circumstances, w:is logical, it would have 
been impossible for the party to find a more effective representative of 
its policy. 

Labor's representatives then went to the Democi·atie Party. That 
party made labor's contention its own. It pledged its candidates -for 
every office to tho e remedies which labor had already submitted to 
Congress. The sumdard bearer of the D~mocratic Party, Mr. William 
J. Bryan, entered fully !nto the essence of this 2truggle and declared 
th:.tt the real ~ssue in this campaign ls : " Shall the people rule?" 

'.fhe Republican Party and its candidate stand for npholdin~ and 
further extending int-0 our country a despotic government vested m the 
judiciary. 

The Democratic Party and Jts candidate stand for government by 
law vested in the people. 

As an American eitlzen, in view of these facts, I have no choice-I 
have only duty. Duty to preserve with my voice, pen, and ballot that 
form of government for the preservation of which Lincoln said, "Men 
died at Gettysburg." 

Human freedom and equaUty of all men before the law iii the result 
of the struggle of the nges, and our holiest inheritance. This we 
must regain; this we must extend, so that it shall be a living charac-
ter-making, conduct-governing priru!lple in American life. , ' 

Labor has been and will be acCUBed of partisanship, but in perform­
ing a solemn duty at this time in support of a political party labol' 
d!les not become partisan to a poJitical party, but partisan to a prin· 
c1ple. 

As the campaign progresse , accusations, misrepresentations -0f all 
conceivable kind will come thick and fast. In answer to them all, I 
have but to say that men wbo have given a wbole life's energy to the 
great cause of labor and who in all the years gone by have been found 
faithful, hon.est, and sincere are not likely to .change thek character 
all of a sudden. If we were desirous of either offi.ce ol' other emolu­
!Ilents, they could have ~n obtained with greater ease from the 1}artr 
In power. 

I have said before and now say again that there is no political office 
in t he gift of the American people. elective or appointive, that I would 
unaer any clrcumstance accept. Not that such -0ffices could be lightly 
put a ide by an American citiz.en, but thnt I believe I can do more 
tor the ideas that I cherisb and the work in which I am engaged 
either· as an official or as a member in the rank and file of the labor 
movement, and the threats of politicians to "blli'n bru h fires " behind 
me wherever I may go; to "cn~ate rebellion" in the labor movement 
against me antl bring about my defeat for the p1·esidency of the Fed­
eration can have no influence up-0n my mind and can not alter my 
course. As workers and citizens we hnve our franchise ; as citizens 
we must use it to pl'otect and extend equality of all men before the 
law and i!ecure individual liberty fo1· all men. 

And now, fellow workers and friends of human liberty, labor calls 
upon you to be true to yourselves and to each other, to stand faith­
fully by our friends and elect t}lem, oppose and defeat our enemies, 
wbether they be candidates tor President, for Congress, or -0ther 
ctnces, whetbel' executive, legislative, or judicial. 

Sincerely and faithfully, yours, 
S4ML. GOMPERS, 

President Anter1can Felleration of La,bor. 

LETTElt OF PRESIDENT ROOSEVELT TO SJ!L'ATOR J!NOX. 

WA5HINGTON, Ootob<:w ~1, 1908. 
Mr DEAR SENATOR lt:&ox: In your admirable speech of yesterday 

you speak of the aetion or Mr. Bryan and t:Alrta1n gentlemen claiming 
to be the speci~l repr.esentatives of organized labor, foremost among 
them Mr. Qomper$, to ecure the sqpport of laboring men for Mr. 
Bryan on consideration of hls agreement to perform certain acts nomi­
nally in the interests of ~rganized labor. which would really be either 
wh-0lly inelfei;ttve or else of widespread injqry not only to organized 
labor but tJJ all decent citizens throughout tbis country. You have a 
peculiar rig)lt to speak- on labor questions, for 1t wa.s you, who, as 
Attorney General, first actively invoked the great power of the Federal 
Government on behalf of the rights of labor when fDr the first time 
in the history of the Government, you, speaking for the Department 
of Justice, 1ntenened 1n n prlvate J.awsult wbich had gone against 
the widow of a brakeman and by your intervention secured from tbe 
Supreme Court n construction of the sa!ety..appliance act which made 
it a vital remedial statute, and therefore has seC1lred to bUJldreds o! 
crippled employeea compensaUon which they would not otherwise have 
obtained. 

LETTER Fll01'1 OO:UPERS. 

The daily papers of October 13 contain an open letter from Samqel 
Gompers, president of the American Federation of Labor, appealing 
to workingmen to vote for 1r. Bryan. 

In that letter are certain definite statements which interest the 
widet· American public quite as much as those to whom Mr. Gompers 
makes his appeal. These statements warrant all you have said in 
your speech, and they would warrant you in a king Mr. Bryan to 
say publicly whether Mr. Gompers states correctly the .attitude of bis 
party and himself o.n a subject that is of ·vital concern to every citizen, 
mcluding every ousmess man as well as every farme1· aod every labor­
ing man, who l-0oks to tbn courts for the protection of his rights. 

:Mr. Gompers in bis letter nsserts tbat tbe judic1.ary -0f this country 
is dEstroying democratic government and substituting thl)refor an irre­
sponsible and corrupt despotism in the interests of ~rporate puwm:1 
and be further makes clear that the means by whteh he beUeves this 
alleged despotism ha.s been .set up ,in the place of dcmocra_cy is by the 
proces of injunction in the courts of equify. 

Mr. Gompers in bla letter l)tate~ tbat bis appeal to the Republlcan 
convention at Chicago for remedy against tbe injunction was dented, 

and he then goes on to state not only that the Dcmoc.ratic Party 
promised a remedy, but promised him the particular remedy that he 
had already asked of Congress. 

His words are : -
" Labor's representatives then went to the Democratic Party. That 

party made labor's contentions its own. It pledged its candidates for 
every offi.ce to those remedies which labor had already submitted to 
Congress." · 

The last sentence in this quotation indicates very definitely the 
specific remedies t-0 which Mr. Gompers understands Mr.. Bryan's party 
has pledged itself. . 

His statement now makes perfectly clear an important plank in the 
Bry.anite platform which has heretofore seemed puzzling to a vast num­
ber of earnest-minded, thinking people wbo are sincerely interested in the r 
steady advance and the legitimate aspirations of labor, and who care­
fully read both platforms to know precisely what hopes each held out 
for the improvement of the condition of wage ~arner.s . 

That plank reads as follows: 
" Questions of judicial practice have arisen, especially in eonnection 

with industrial disputes. We deem that tlle parties to all judicial pro­
ceedings should be treated with rigid impartiality, and that injunctions 
should not be issued in any ca.ses in which injunctions would not issue 
if no industrial dispute were mvolved." . 

llE¥EDY PBOMiSED. 
This is the plank that promises the " remedy " against i.Jljunctions 

which Mr. Gompers asked of Mr. Bryan's party. In actual f.aet it 
means absolutely nothing; no change of the la.w could be based .on it~ 
no man without inside knowledge could foretell what its meaning 
would tur.n out to be, for no man could foretell how any judge would 
decide in any given case, as the plank apparently leaves .c.acb judge 
free to say when he issues an injunction in a labor case whetlwr or 
not it is a case in which an injunction would Issue if labor were not 
involved. Yet this plank is apparently perfectly clear to Mr. Gompers. 
and in bis letter to his followers he indicates beyond question ju t 
what he understands it to mean. He asserts that be has the requJsite 
inside knowledge. His statement that it was Mr. Bryan's party-tor 
Lt was Mr. Bryan who dictated the pl:itfol'm~pledged itself "to those 
remedies which labor had already submitted to Congress" is a perfectly 
clear and definite statement. 

The "remedies" which Mr. Gompers has already submitted to Cou­
gress are matters of record and the identification of his "1:emedy " 
against injunctions in labor disv.utes is easy and certain, This 
" remedy " is embodied in House bill No. 94 of the first session or the 
Sixtieth Congress, the complete te~t of whicll is hereto appended, 

The gist .of the bill, n.s can be seen by referdng to tne complete text, 
is this: 

First. After forbidiling any Federal judge to issue a restraining 
order for an injunction in any labor dispute, except to prevent irrep­
arable injury to property or a pr1lperty fight, it '3pecifically provides 
that " no right • • to carry on business of any pa:rticular kind, 
or at any particular place, or at all, shall be constJ·ued, held, co11-
sidered, or treated as property or as constituting a. property rigbt." 

Second. It provide!! that nothing agreed upon or done by two O).' more 
parties in connection with a labor dispute shall constitute a eon­
sp1racy or .other criminal offense or be prosecuted as such unless the 
thing agreed upon or· done would be unlawful if done by a ~ingle 
individual. 

The bill here described is not only the '1 re111edy '' tbat J\Ir. Gompers 
has "already sµbmitted to C.ongress,1' but it i$ the one and only 
remedy which he and those associated with him in his present move­
ment have announced that tbey will accept in the matter of his griev­
ance against the courts on the injunction issue. 

FED£IlATION -ON 'RECORD. 

The counsel for the American Federation of Labor and 'Mr. Gompers, 
its president, are both on record to this effeet. 

At a hearing before the House Committee on the Judiciary the conn~ 
sel for the American Federation of La.bor on February 5, 1908 (as 
appears from the printed bearings)' ~tated : . 

" T'he bill was considered by at least two se stons of tb.e executive 
council of that organization and unanimously approved. It was con. 
sidered by two -<>f its national conventions~the two latest.-.--and by 
them unanimously indorsed. And in tho face of many 11rop.osit1ons to 
amend it, in the face of many proposed substitutes, in the face of 
pressure from evefy direction, from high sources and sources not so 
exalted, the organization hn.s stood by .and is to-day standing by thUi 
bill without amendments." · 

Mr. Gompers himself in discussing thi& bill before the same e-0m­
mlttee on February 28, 1908 (as _appears from the printed hearings), 
went on record as follows: • 

~·Events have demonstrated clearly to my mind that there is only 
one bill before the committee that can at all be efl'e.ctive to deal with 
this abuse, witlI this invasion of human rights, and that is the Pearre 
bill." 

Further on in the same page of the heu.rings, MJ.'. Gompers states : 
"I will say this, that I think 1 will try to make m,:y: position clear 

that tbe American Federation of Labor has so declared itself that it 
m·u.at insist upon the principles involved in the Pearre bil1, and that I 
expln.ined as best I could the position of labor-that we would rather 
be compelled to bear the wrongs wll!ch we have for a longer pet·iod than 
to give our assent to tbe establishment of a wrong principle, believing 
and knowing that time would give the justice an<l relief to whi!!b 
labor-tile working people-are entitled." 

DE) IAND OF GOi\fJ'ERS. 

This btil, then, and none other, represents exactly the relief that Mr, 
G-Ompers demands 1n the way of anti-injunction legi lation ; and if the 
statement in his lettel' is correct, this bill represents what Mr. Bryan 
and his party are pledged to in the 1Jllltler of anti-Jnjunction legislation. 

The injunction plank in tbe Bryanite platform may sound va.gue and 
hazy, but there is nothing vn.gue or hazy about thi bill. 

It 1s more tha.n a 'bill; it is a progl'am of the most fixed ant! 
definite kind · and if Mr. G.ompers is corl'eet this blll becomes, us it 
were, an authorized appendix to Mr. Bryan's platfo1·m1 Ol' a footnote 
e;cplaining in detail the briefer and vaguei· iojunction plank in th!l.t 
platform. 

Does Mr. Rr:yan accept 1t as such? 
:ur. Bryan should atate publicly whetbel' he in faet accept the prin­

ciple -0f this bill, whtch is the officinl pl'Ogram of 1\!r. Gomper.s and 
those who stand with him. 

Mr. Gomper announces publicly iilat Mr. Bryan's pa1ty has made 
this program its .own. ls Mr. Gompers correct 1n this statement~ 

Either Mr.- Gompers ls mistaken_ as to wb:at Mr. Bryan's party ha~ 
promised him in this matter of anti-injunction legislation or tllose who 
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drafted his party's platform in their haste faile'1 to make the promise so 
clear that the general public would understand it precisely as Mr. 
Gompers understood it. 

1Ur. Bry~n failed in his letter of acceptance to discuss this labor 
plank of his party's platform. So far as I am aware he has failed 
to discuss it since. 

There should be such discussion as a matter of common fairness, not 
only to labor. but to :ill citizens alike. On a question of such grave 
consequence the people a.re entitled to know where Mr. Bryan stands. 

Mr. Taft has repeatedly explained exactly where he stands in this 
matter of regulating injunctions. 

Are we not entitlea to 1."Ilow with equal clearness exactly where Mr. 
Bryan stands? 

Mr. Gompers's public statements as to what his party has promised 
make it imperative that Mr. Bryan declare himself. 

This bill, to the principle of which he says Mr. Bryan is pledged, 
declares that the rihht to carry on a lawful business in lawful way 
shall not be regarded as a property right or entitled to the protection 
of a court of equity through the process of an injunction, and that the 
right to such protection, which admittedly now exists under the law, 
shall be taken away. 

WHAT GOMPERS PLANNED. 

The counsel for the American Federation of Labor in his argument 
before the House committee on February 5, at which Mr. Gompers him­
self was present, gave a very frank illustration of what he and l\Ir. 
Gompers perceived to be the consequences of that provision of this 
bill which says that the right to carry on business shall not be en­
titled to protection as a property right. 

His words are: "Suppose that working men by some operation or 
proceedings in the community (let us say by violence or persuasion or 
picketing away from the premises) reduce those works to a state of 
utter helplessness and there was not u wheel moving nor a process in 
operation and this company had no help at all-that would be an in­
terference with his right to do business, and for that I say he has no 
right to be protected by injunction." 

Is Mr. Bryan in reality pledged to this point of view? 
Will he definitely say, either in writing or in public address, whether 

he believes with Mr. Gompers that the protection heretofore afforded 
by the courts of equity to the right to carry on a lawful busine s ·in a 
lawful way is despotic power, and that the judges who exercise that 
power are irresponsible despots? 

So far as the second section of this bill is concerned it is perfectly 
clear that it would legalize the blacklist and the sympathetic boycott 
carried to any extent. It would legalize acts which have time and 
again been declared oppressive, unjust, and immoral by · the best and 
most eminent labor leaders themselves. 

Does Mr. Bryan believe that Mr. Gompers, that he and that part of 
the labor movement Urnt agrees with him, has the right morally, and 
should be given the right legally, to paralyze or to destroy with im­
punity the business of an innocent third person against whom neither 
he nor they have any direct grievance simply because the third per­
son refuses to join with them aggressively in a labor controversy with 
the real merits of which he may be utterly unacquainted, because he re­
fuses to class as his enemy any and every other employer whom they 
point out as their enemy, because he refuses merely upon their peremp­
tory order to excommunicate some other employt!r by ceasing all busi­
ness relations with him? The blacklist and the secondary boycott are 
two of the most cruel forms of oppression ever devised by the wit of 
man for the infilction of suffering on his weaker fellows. 

DESPOTIC POWER. 

No court could possibly exercise any more brutal, unfeeling, or 
despotic power than Mr. Gompers claims for himself and his followers 
in the legislation which would permit them without let • or hindrance 
of any kind to carry on every form and degree of the secondary 
boycott. 

The anthracite strike commission, as fair-minded and distinguished 
a body of men as ever passed jud"'ment on an industrial question, 
tlms refers to the secondary form of boycott-that is, the boycott of 
innocent third persons for refusing. to take an uggressive part in a 
controversy with which they have no concern : 

"To say this is not to deny the legal right of any man or set of 
men voluntnrily to refrain from social intercourse or business rela­
tions with any persons whom he or they, with or without ~ood reason, 
dislike. This may sometimes be unchristian, but it is not illegal. But 
when it is a concerted purpose of a number of persons not only to ab­
stain themselves from such intercourse but to render the life of their 
victim miserable by persuading and intimidating others so to refrain 
such purpose is a malicious one, and the concerted attempt to accom­
plish it is a conspiracy at common law and merits and should receive 
the punishment due to such a crime." 

The commission further states that this boycott can be carried to 
an extent "which was condemned by Mr. Mitchell, president of the 
United Mine Workers of America, in his testimony before the commis­
sion, and which certainly deserves the reprobation of all thoughtful 
and law-abiding citizens." 

Does Mr. Bryan agree with Mr. Gompers that all existing legal re­
straint on the enforcement of every degree of the boycott should be with­
drawn, that the industrial excommunication of the innocent merchant who 
refuses to render unquestioned obedience to the orders of Mr. Gompers 
should be legalized and encouraged, or does be believe with us and 
with Mr. Mitchell and other labor leaders who differ with . fr. Gom­
pers in this matter that this form of the boycott is morally wrong, 
that labor at war should fight with its enemies and respect the rights 
of neutrals, that innocent third parties should not be coerced into 
taking sides in industrial disputes to which they are in no sense 
parties. under penalty of ha-ving their business attacked and destroyed? 

Mr. Taft is perfectly definite on this proposition. 
Where does l\!r. Bryan stand. 
The citizen. who votes for or against Mr. Taft on this proposition 

does so with bis eyes open and with a clear understn.nding from Mr. 
'l'aft himself of his position. · He bas frankly discussed this subject 
time and again with workingmen themselves, both in this campaign 
and prior to his nomination. He has been willing to express bis posi­
tion clearly and to assure workingmen that to protect them in their 
rights he is willing to go to the limits of what he considers justice, 
but that he will not f!O further. His definition of justice to labor does 
not, us we understilnd it, include either of the principles contained in 
Mr. Gomp~r. 's prog-ram, as set forth officially in this bill. · 

Does Mr. Bryan disngr~ with Mr. Taft on these propositions? 
Will he sta!:e i:ublicly, definitely, categorically, whether he accepts 

the proO'ram outlme in this bill, as Mr. Gompers in bis letters has 
assured the public that he -does? -

TRIBUTE FROlf BRYAN. 

Mr. Bryan's party platform paid a high tribute to our courts of 
justice. It stated : 
. "We resent the attempt of the Republican Party to raise a false 
issue respecting the judiciary. It is an unjust reflection upon a great 
body of our citizens to assume that they lack respect for the courts." 

The "great body of our citizens " to whom this platform refers is 
admittedly Mr. Gompers and his followers. 

Mr. Gompers, now Mr. Bryan's open and avowed ally has in the 
better quoted attacked the Federal courts in unmeasured 'terms of re­
proach because by a long line of decisions the equity courts have refused 
to make an outlaw of the business ma.n, because his right to carry on a 
lawful business under the peace of the law bas been protected by the 
process of injunction, because, in a word, one of the most vitai and 
most fundamental rights of the business world, the right of a business 
man to carry on his business, has been sustained and not denied by the 
processes of the courts of equity. This sweeping attack of Mr. Gomo 
pers upon the judiciary has been made in a frank and open effort to 
secure votes for Mr. Bryan. 

Are these attacks made with Mr. Bryan's consent? 
Do they meet with his approval? 
Does he indorse them or does be repudiate them? 
~fr. Bry~ has frankly questioned Mr. Taft during the progress of 

this campaign, and very properly so, and has asked -him to make clear 
his personal stand on public matters upon which the public was entitled 
to be enlightened. 

In turn, with equal frankness and with equal propriety, Mr. Bryan 
should be asked to break a long-continued silence and make definite 
and certain his own position in regard to a matter that concerns not 
only business men and every decent law-abiding citizen, whether a 
wageworker or not, just as much as it concerns Mr. Gompers and that 
part of organized labor that stands with him. 

There is no need of generalities, of vague expressions of sympathy 
for labor. Let l\fr. Bryan simply confine himself to the anti-injunction 
plank of his own platform and tell us publicly, definitely, and clearly 
whether be accepts or rejects the statement of Mr. Gompers that this 
plank pledges him to the principles of the bill for which Mr. Gompers 
stands and whether if elected he will endeavor to have this proposal 
enacted into the law. This is usked honestly in the interest of that 
large voting public which believes sincerely in the promotion of every 
legitimate right arid interest of labor, but which believes also that 
from the standpoint of the best interest of labor it neither requires nor 
is entitled to more than justice, and that the right to destroy business 
should not be formally recognized in the law of the land. 

REALIZES RIGHT TO SPEAK. 

I feel that I have the right to speak frankly in this matter, because 
throughout my term as President it has been my constant object to do 
everything in my power, both by administrative action and by en­
deavoring to secure legislative action, to advance the cause of labor, 
protect it from unjust aggre sion and secure to it its legitimate rights. 
I have accomplished something ; I hope to accomplish more before I 
lea•e office; and I have taken special and peculiar interest in Mr. 
Taft's candidacy because I believe that of all the men in this country 
he is the man best qualified for continuing the work of securing to the 
wageworkers of the country their full rights. I will do everYthing in 
my power for the wageworkers of the country except to do what is 
wrong. I will do wrong for no man, and with all the force in my 
power I solemnly warn the laboring man of this country that any pub-
1ic man who advocates doing wrong in their interests can not be 
trusted by them; and this whether his promise to do wrong is given 
knowing that it is wrong or because of a levity and lack of considera­
tion which make him willing to· promise anything without counting the 
cost if thereby support at the moment is to be purchased. 

WILL FIGIIT ABUSES. ' 

Just as I have fought hard to bring about In the fullest way the 
recognition of the right of the employee to be amply compensated for 
injury received in the course of his duty, so I have fought hard and 
shall continue to fight hard to do away with all abuses in the use of 
the power of injunction. I will do everything I can to see that the 
power of injunction ls not used to oppress laboring men. I will en­
deavor to secure them full and equal justice. Therefore in the interest 
of all good citizens, be they laboring men, business men, professional 
men, farmers, or members of any other occupation, so long as they have 
in their souls the principles of sound American citizenship, I denounce 
as wicked the proposition to secure a law which according to the ex­
_plicit statement of Mr. Gompers is to prevent the courts from effectiveir 
interfering with riotous violence when the object is to des~roy a busi­
ness, and which will legalize a blacklist and the secondary boycott, both 
of them the apt instruments of unmanly persecution. 

But there is another account against l\Iessrs. Bryan and Gompers in 
this matter. " Ephraim fe~deth on wind." Their pr.oposed remedy is 
an empty sham. They are seeking to delude their followers by the 
promise of a law which would damage this country solely because of the · 
shown moral purpose that would be shown by putting it upon the 
statute books, but which would be utterly worthless to · accomplish its 
avowed purpose. I have not the slightest doubt that such a law as 
that proposed by Mr. Bryan would, if enacted by Congress, be declared 
unconstitutional by a unanimous Supreme Court-unless indeed Mr. 
Bryan were able to pack this court with men appointed for the special 
purpose of declaring such a law ·constitutional. I happen to know that 
certain great trust magnates have announced within the past few 
weeks, in answer to the question as to why they were openly or 
secretly favoring the election of Mr. Bryan, that the laws that Mr. 
Bryan proposed, including especially this law, would be wholly tn­
effectlve, because the court would undoubtedly throw them out and that 
the promises to enact them could, therefore, be safely disregarded. 
• • • 

Sincerely, yours, THEODORE ROOSEVELT. 

EDITORIAL FROllI AllIERICAN FEDilRATIO~IST. 

PRESIDENT ROOSEVELT'S ATTACK ON LABOR ANSWERED BY SAMUEL 
- GOMPERS. 

So President Rocsevelt has again thrust himself into the campaign. 
He not only becomes bitterly partisan, but must needs attempt to throw 
the weight and influence of hi'> great office in the scales against the 
interests and equal rights with all other citizens to which the workers 
of our countty aspire and are justly entitled. He makes a direct and 
specific attack upon labor. 

The pretense that the attack is upon me ls too thinly veiled to deceive 
anyone. He strikes over my shoulder· at the hearts of the. great rank 
and file of the workers and other liberty-loving citizens of our country. 
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So far as I am concerned, I have neither the inclination nor the desire 
to bask in the sunlight of President Roosevelt's " benevolent assimila­
tion," b-y; whic~ he placates some, by the big stick browbeats others, 
and by bis sophistry hopes to fool the masses into supporting Injunction 
Judge Taft. -

President Roosevelt says that Senator Knox has a peculiar right to 
discuss the principles involved in injunctions, because he as Attorney 
General prosecuted a civil suit for damages to an injured workman. 
That Senator Knox was the special counsel of the Pennsylvania Rail­
road and of the United States Steel Corporation would indeed qualify 
him to discuss the injunction abuse, but certainly only from the view­
point of the friends of corporations who profit by the abuse of the 
injunction writ, as it brings advantage and profit to corporate greed 
and power. 

But does President Roosevelt imagine that the workers of our coun­
try will accept his credential tn Senator Knox as the spokesman of 
labor's rights in preference to those whom the great rank and file have 
themselves chosen as the champions and defenders of their interests 
and rights? No, indeed. In this contest. knowing the "peculiar" 
interest which the President manifests in his candidate, will the masses 
accept even him as the infallible judge of what are the principles of 
equal rights and liberty for which they contend? 

But to consider at thi time the subject of Senator Knox is of 
lesser importance, inasmuch as the President has thrust himself across 
the pa th, and I therefore propose to answer his dia tdbe of abuse and 
misrepresentation. 

If the courts have not invaded human liberty, if they have not 
undertaken to protect corporate interests to the detriment of the peo­
ple, why did President Uoosevelt characterize Judge Grosscup's re­
verse! of Judge Landis's $29,000,000 fine upon the Standard Oil 
~'rust as '' a gross miscarriage of justice "? Why did he, in his spe­
cial message to Congress January 31, 1908, say: 

" It is all wrong to use the injunction to prevent the entirely proper 
and legitimate actions of labor organizations in their struggle for 
industrial betterment, or under the guise of protecting property rights 
unwarrantably to invade the fundamental rights of the individual. 
It is futile to concede, as we all do, the right and the necessity of 
organized effort on the part of wage earners and yet by injunctive 
process to forbid peaceable action to accomplish the lawful objects 
for which they are organized and upon which their success depends." 
And further : " If some way of remedying the abuses is not found. 
the feeling of indignation against them among large numbers of our 
citizens wilI tend to grow so extreme as to produce a revolt against 
the whole use of the process of injunction." . _ 

In the same message he says be " considers it most unwise to 
abolish the use of the process of injunctions." The veriest tyro of a 
layman, much less one familiar with the injunction process, in his 
wildest dreams never sug~ested the abolition of the injunction process. 
It is not its abolition that labor desires but the restoration .to its 
beneficent use from which it has been ruthlessly diverted ; from the 
protection of property rights to the invasion of personal freedom. 

I cite this to show the utter confusion of the entire matter of injunc­
tions in Mr. Roosevelt's mind. In the one message he states a fun­
damental principle, then makes an absurd deduction, and in his attack 
on me goes back on it all. 
· When corporations secure injunctions against workmen with whom 
they are engaged in a dispute, the injunctions are based upon the 
theory that the carrying on of their business is a property right; that 
those workmen (strike breakers) whom they may have secured are 
necessary to carry on their business and that they have some sort of 
property right in those strike breakers, and the striking or locked-out 
wo~·kmen are enjoined from interfering, inducing, or persuading the 
strike breakers from leaving the employment of the .corporations on 
the ground that such interference, inducements, or persuasion is an 
interference with their property and property rights. 

Indeed, in the injunctions sought by the corporations, they further 
allege, quoting from one, " It is impossible for the plaintur to obtain 
workmen, without whose assistance the property of the petitioners 
becomes utterly valueless for the purpose of their trade." When this 
claim was considered by the higher courts of Great Britain, all the 
judges agreed that the lower court had exaggerated its function and 
jurisdiction in. issuing such an injunction. 

'l'be decisions of the higher courts of Great Britain were totally dis­
regarded, and the decision of the lower court which was reversed 
accepted as the basis for the- issuance of the injunctions in our conn­
try. The injunctions issued by Judge Taft, Judge Ricks, Judge Jack­
son, Judge Dayton, Judge Gould, and others are based upon the theory 
that along with the ownership of the mine, factory, workshop, trans­
portation, a certain vested right exists in so much labor or patronage 
as is needed to make the operation profitable, and that this constitutes 

- a form of property or property right in the laborer. 
'l'he relations between employers and employees are personal rela­

tions as distinct from property relations; that the rights of either party 
are personal rights, as distinct from property rights, no intelligent man 
dare dispute ; and yet the courts, in extending their equity power, step 
in by the injunction process and filch from the toilers, because they are 
toilers, their rights as citizens and freemen. 

Mr. Roosevelt has quoted a portion of the Pearre injunction bill, and 
I ask any fair-minded citizen to compare it with the provisions of the 
trades-dispute act passed by the British Parliament less than two years 
ago. Its main provisions are: 

"An act done in pursuance of an agreement or combination by two or 
more persons shall, if done in contemplation or furtherance of a trade 
dispute, not be actionable unless the act, if done without any such 
agreement or combination, would be actionable. 

"It shall be lawful for one or more persons, acting on their own be­
half or on behalf of a trade union or cf an iudividnal employer or firm 
in contemplation or furtherance of a trade dispute, to attend at or 
near a house or place where a person resides or works or carries on 
business or happens to be, if they so attend merely for the purpose of 
peacefully obtaining or communicating information, or of peacefully 
persuading any person to work or abstain from working. 

"An act done by a person in contemplation or furtherance of a trade 
dispute shall not be actionable on the ground only that it induces some 
other person to break a contract of employment or that it is an inter­
ference with the trade, business, or employment of some other person, 
or with the right of some other person to dispose of bis capital or his 
labor as be wills. 

"An action against a trades-union, whether of workmen or masters, 
or against any members or officials thereof on behalf of themselves and 
all other members of the trade union in respect of any tortious act 
alleged to have been committed by or on behalf of the trade union, 
shall not be entertained by any court. 

" Nothing in this section shall afl'ect the liability of the trustees of a 
trade union to be sued in the e>ents provided for by the trades-union 
act, 1871, section 9, except in respect of any tortious act committed by 
or on behalf of the union in contemplation or in furtherance of a trade 
dispute." 

Surely Mr. Roosevelt would not pretend to say that the monarchy of 
Great Britain would confer upon the workers the lawful right to exer­
cise " brutal, unfeeling, or despotic power " ; and yet the provisions of 
the Pearre bill and the Wilson bill are not as broad or comprehensive 
in scope as. the British trades-dispute act. 

The mere fact that Mr. Roosevelt denounces a proposition as wicked 
does not so constitute it. Time and circumstances and party ob1igation 
have persuaded him to modify hls judgll}ent and his utterances. Surely 
it must bring unction to him to find his unwarranted a t tack on me so 
thoroughly appreciated by the New York Sun, which characterizes hinl 
for his past utterances in as severe language as that with which he now 
attacks me. The New York Sun charges him with apostasy to his record 
and welcomes him into the galaxy of CANNON, Littlefield, Van Cleave, 
and others of the same sort. 

It is the purpose of the opponents of labor to vilify the labor move­
ment through me,- and Mr. Roosevelt now joins the chorus upon the 
pretext that I have attacked the Federal courts. As a man and as a 
citizen, I have nothing to retract, but I insist that despite great provoca­
tion I have always expressed my views and criticism-perhaps in 
strong, yet respectful, language. If anyone desires .to look for criticism 
and arraignment of the Supreme Court of the United States, let him 
read the dissenting opinion of Justice Harlan in the Barry Baldwin v. 
Robert Robertson case. Let hi.DI read the opinions of the' four dis­
senting justices when the Supreme Court declared the law limiting 
the hours of bakers in the State of New York to 10 unconstitutional. 
Let him read the four dissenting opinions of the Supreme Court's 
decision when the five justices declar·ed the income tax unconstitu­
tional. No seve:rer indictments were ever expressed by any citizens of 
our country against the invasions of the people's rights and liberties. 

But quite independent of the dissenting justices' opinions and ar­
raignments, it is not amiss to quote the expressions of others equally 
qualified. Men of highest renown in the legal profession ; men whose 
minds have remained unperverted by the glitter and grind of corporate 
greed and power; men who stand for justice and who apprehend the 
dangers to our Republic if personal, discretionary, and arbitrary gov­
ernment is permitted to take the place of government by law. 

In October, 1897, Hon. W. H. Moody, now Justice of the United 
States Supreme Court, said: 

"I believe in recent years tll"e courts of the United States, as well as 
the courts of our own Commonwealth (Massachusetts), have gone to 
the very verge of . danger in applying the process of the writ of in­
junction in disputes between labor and capital." 

Hon. Thomas M. Cooley, president of the American Bar Association, 
said: .. ~ 

" Courts. with their injunctions, if they heed the fundamental law 
of the land, can no more hold men to involuntary servitude for even a 
single hour than can overseers with the whip." 

Gov. J;'ingree, of Michigan, said : 
" I consider government by injunction, unless stopped, the beginning 

of the end of liberty. Tyranny on the bench is as objectionable as 
tyranny on the throne. It is even more dangerous, because judges 
claim immunity from criticism, and foolish people acquiesce in the:ir 
claims." -

Judge M. F. Tuley, of the appellate court of Illinois, used these 
words: 

" Such use of ·injunction by the courts is judicial tyranny, which 
endangers not only the right of trial by jury but all the rights and 
liberties of the citizens." 

Gov. Sadler, of Nevada, said : 
"The tendency at present is to have the courts enforce law by in­

junction methods, which are subversive of good government and the 
liberties of the people." 

Hon. J . H. Benton, jr., of Massachusetts, said : 
" The courts have gone too far. It is impossible for them to· go on 

in the course they have taken and retain the confidence of the people 
or preserve their own powers. It is idle to say that the popular com­
plaint on this subject means nothing, or that, as one judge has said, 
' nobody objects to government by injunction except those who object 
to any government at all.' It does mean much. It means that the 
courts have, in the judgment of many of the most intelligent and 
thoughtful citizen~, exceeded t!J.eir just powers ; that they have, by 
the so-called exercise of the eqmty power, practically assumed to create 
and to punish offenses upon trial by themselves without a jury, and 
with penalties imposed at their discretion. * * * The peopie will 
not, and they ought not to, submit to decisions like those in the North­
ern Pacific and-Ann Arbor cases (Taft's injunction)." 

Prof. F. J. Stimson, of Harvard, one of the greatest legal authori­
ties, in his new work on "Federal and State Constitutions," after 
citing many authorities, says: 

" These are sufficient to establish the general principle that the in­
junction process and contempt in chancery procedure

1 
as well as chan­

cery jurisdiction itself, is looked on with a logical Jealousy in Anglo­
Saxon countries as being in derogation of the common - law; * * * 
taking away the jurisdiction of the common-law courts an:l depriving 
the accused of his trial by jury.'' 
• Judge John Gibbons, of the circuit court of Illinois, declared that: 

" In their efforts to regulate or restrain strikes by injunction, they 
(the courts) are sowing dragons' teeth and blazing the path of revo-
lution." · 

In the last edition of his great book, that legal authority, High, " On 
Injunctions," says : 

" Equity has no jurisdiction to restrain the commission of crimes or 
to enforce moral obligations in the performance of moral duties; nor 
will it interfere for the prevention of an illegal act m~rely because it 
is illegal, and in the absence of any injury to property rights, it will 
not lend its aid by injunction to restrain the violation o'f public or 
penal statutes or the commission of immoral or illeg:il acts." 

I have quoted from these legal celebrities not with tlJe hope of being 
able to convert the judgment of Mr. Roosevelt, but I have done so 
sinlply to conclusively prove to him how "wicked, bnital, and unfeel­
ing" are these jurists and legal authorities. Mr. Roe: J)velt has placed 
me in good company. 

Might I not recall Jefferson's prophecy, when he said : " It has long 
been my opinion that the germ of dissolution of oar Federal Gornrn­
ment is in the constitution of the Federal juciic~ary, an irresponsible 
body, working, like gravity, by day and by night, gaining a little to-day 
and a little to-morrow, and advancing ;its noiseless step · like a thief 
over the field of jurisdiction until all shall be usurped.'' 
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Of cour e, everyone knows that the President " strongly" urged 
every men.sure whieli he advocated, and then accepted what his political 

-opponents in his own party eho e to give him. It is general knowledge 
that he bad a more liberal platform prepared for adoption by the Re­
publican convention at Chicago and then accepted what they doled out. 
All know tbat the nomination of Mr. Sn.mrn.A.~ for the Vice Presidency 
was concocted by Senator Burrows and "Genial ncle JOE" CA:!\"NON 
as a slap in the face to :\Ir. Roosevelt;· but the President, because his 
injunction judge, Mr. Taft, has been nominated for the Presidency, 
now not only sw::illows the whole pot pourri, but must needs directly 
and indirectly attack me in the fight which my fellow workers and I 
ar making in defense of equality before the law of the men of labor 
with all other citizens and for the establishment of human freedom. 

Pray what has tran pired to have induced the President to change 
from a po ition of, at least, apparent friendship to bitter, indefensible 
antagonism? 'l'he Pean·e injunction bill, which Mr. n.oosevelt attacks, 
has ueen before several Congresses without a word of criticism or com­
ment from him. 

It bas b en my pleasure to have often bad the privilege of disc1J.Ssing 
with President Roo evelt a number of the fundamental que tions of 
right, justice, and moral and social uplift. Included in these discus­
sions were the invasion of per onal rights and human liberty by the 
court· in th-0 injunction nbu e. It is true tbat the President bas not 
alwayc fully agreed with my contentions, but he bas never until the 
publication of hi latest utterance hinted, much ks charged, that 
anything which I advocated was lawless, unfeeling, de potic, brutal, 
or wicked ; and yet the right for which the worker of our country 
contend and which, a.s best I can, I defend nnd advocate ha\e been as 
well known to l1im during the past several year. as they ure when he 
now so 1mjustiii.edly undertakes to misrepresent my work, my motives, 
and my law-abidin~ citi~enship. Surely that opinion was not always 
entertained by tbe President, as the following will show: 

Jn the February, 190 , issue of the .American Federationist I pub­
lished the chapter " Some Equivocal Rights of Labor," from Hoµ. G~orge 
.A. Alger's book, "Moral Overstrain." The chapter of tbe book is as 
keen criticism of the courts of the country in their decisions affecting 
the rights, intere t , and liberty of the workers as anything I have 
ever aid or written. I quote this one brief paragraph of Mr. Alger·s 
article: 

" Stated as concretely a po sible, the principal di.ft'erence between 
the working people and tbe courts lies in the marked tendency of the 
courts to guarantee to the workman an academic and theoretic liberty, 
which be does not want, by -denying him. indu ·trial rights, to which be 
thinks he is ethically entitled. His grievance is that in a multiplicity 
of instances the courts give what seems to him eounterMt liberty in 
the place o;f its reality." 

Just before publi bing that ~rticle I sent the following letter to the 
President: 

'W.A.SIDKGTOX, D. C., January 25, 11108. 
h: DEAR hl11. PRESIDEXT : I am ~eatly indebted to you for culling 

to my attention the chapter entitled " Some Equivocal Rights of Labor" 
in George A. Alger's "Moral Over train." I wa so much impressed 
with it that l requested and ecured permission from the publishers 
to republi h this ehapter 1n ·the American Federntioni.st. It appenrs 
in the February issue, and I am taking the liberty of sending you here­
with a copy of that issue, which you will please accept with my assur-
ance· of higb r-.egard. . 

Very sincerely, yours, 
SAMUEL Go:upEcs, 

Pn.isident American Federation of Labor. 
To THEODORE ROOSEVELT, 

President of the United States. 

To which I received t)J.e following reply: 
THE WHITE HOUSE, 

Washington, Jamiary r:t, 1908. 
MY ·DEAR Mn. Gol1PER : You may be amu ed to kru>w that I have 

sent copies of the "l'lf-Oral Overstrain" to Justices Day and McKenna. 
I am glad that you U'e1· able to use it in the American Federationist, 
and thank you tot· en<J.ln a roe the copy of the magazine. 

Sincei·eJy, your , 
THEODOllil Jl.OOSEV'ELT. 

To Mr. 8.AJIUEL -Oo"PERS, 
Pre idetit A111e1'ictrn Pedemtion of Labor, Washington, D. 0. 

President Roosevelt quotes a statement made by the Hon. T. C. 
Spe1ling before the Judiciary Committee <>f the House. Without ex­
pres ing an opinion at all up the quotation, it may not be uninteresting 
to call attention to the tact, without disre pect to Mr. Spelling, that 
he i not an attorney fo1· tbe Federation now, and that very soon a.fter 
bis utterance, which Pr sident Roo ·evelt quote , he was appointed as 
an expert for the Inter tate Commerce Commission and later appointed 
in the DepaI'tment of Justice ; that a day 01· so after bis latest appoint­
ment Attorney Gener.al Bonaparte gave out a statement to the press 
that he had appointed an expert on the law of corporations, and i\Ir. 
Spelling proudly showed me tbe interview. 

Surely Mr. Roosevelt does •• Mr. Mitchell and other I.abor leaders " 
an injustice when be say that they diJier from me in the matter of 
the Pearre and the Wilson bills or the principles upon which they- are 
based. Mr. John l\Utehell, Mr. Frank MorTison, and I are now o~ 
trial to show cause why we hould not be sent to jail beeau e we ex.er­
clsed our constitutional ri"'hts. having violated no law of Stale or 
Nation. Will the Pre ident publicly justify Ju. tice Gould's injunction 
and the contempt proc ding to send Mitchell, Morrison, and me to 
jail on the grounds for contempt which are put forward by the Buck's 
Stove & Range Co. under that injunction? The injunction i~sued by 
,Ju tice Gould is ba ed upon injunction issued by Judge Taft, and 
Judge Taft's language i quoted by Justice Gould. 

The tact of tbe matter ls thut President Roosevelt, having made 
Injunction Judge Taft t:!Je candidat<.> of the Republican Party for Presi­
dent, and Sfeing that tbe "labor vote," which so -0ften has been 
corralled, diverted, and perve1·ted by the politicians, is no.w aroused 
.and determined to deliver its own vote, that th.e toilers will not be 
cajoled, deceived, or browbeaten, has become desperate and angry, and 
in his anger, hy the worst exhibition of demagogi.sm, tries to instill 
into the employers and bu ine s men the fear that their property and 
busines are 1n danger if a "square deal," implied by equality before 
the law and human freedom, are accorded to the workers with all pther 
citizens. It is an exhibition of impotent rage and d,i.sappointment and 
an awful descent from the dignity of the high office of the President 
of the United States. No one but himself will be deceived .as to the 
purpose of Mr. Roosevelt. 

. The workers and· liberfy-loving citizens are aroused as nev~r before 
~rnce 1861. '.rhe " Battle Cry for Freedom " i again taken up. Then 
it was for the Union and the abolition of black slavery ; to-day it is tor 
the Union, equal rights and freedom for all. · 

The gentleman from Penn yl"rnnia [:\Ir. l\IooN] has under­
taken to show that this measure is unconstitutional, because 
it is au iuva ion by the legi lati're branch of the Government 
with the inherent rights of the judiciary, which, he asserts, is 
a coorilinate brunch of the Government 

Tbe judicial branch of om· Government has no inherent rights, 
The only rights which it ha nre those specifically granted by 
the Con titution, or nece arily implied in uch grants. Even 
in the determining of those que tions the legislative branch of 
the Government was made upreme by the Constitution it elf 
wheuernr it ee fit to exercise that supremacy. That fact 
become oln-ious when you realize that the power ' of impeach~ 
ment was plnced in the hand of Congre .. .s with no power placed 
auy"Where to review or reYer e its decisions. 

An equal branch does not hay power and jurisdiction oYer 
an equal branch of the Government. The superior branch -0f 
the Government has power and j ori diction over the inferior 
branch, and the very fact that the power to impeach was placed 
in the hands of the legislatb·e branch of the Government makes 
the le<71slntiYe branch of the Governm~t supreme. 

With regard to the constitutionality of this measure, which 
has been attacked, I wish to say this: That, in my judgment, 
Congress has the power to define the jurisdiction of all courts 
on all questions which may com before the court except iu 
so far as jurisdiction has been pecifica11y granted by the Con­
stitution it8e1f; that on all other que tions of jurisdiction the 
Oongre.i;: has tlie power to determine and, by the impeachment 
proces , t-0 which I ha \e just referred. the power to enforce its 
determination as to what the jUl'i~diction shall be. It has exer­
cised that power ou many occn iou It bus created courts 
and airnn to those courts certaiu jurisdiction, and no juri dic­
tion l>eyond that which '\Ya specifically stated in tbe law cre-­
atlng the comt. 

If the eontention be correct that the power of our judiciary 
extends to all en es in law and equity and the legi lative 
branch of the GoYernmeut can not change that condition. then 
the moment you create a Court of Claims or the moment you 
create a Commerce Court or the moment you create any other 
court that court 'i\OU1d have entire jurisdiction in law and 
equity, and there would be no power on the part of Congress 
to 1imft the jurisdiction. nut Congr ss ltas exercised the power 
of limiting tl1C jurisdiction of courts and, o far a I am nware 
or haYe been informed, there has IJeen no power that has under­
taken to ay that Congr has n'ot the i·ight to determine whnt 
the jurisdiction -Of the courts it c1·eated should be. Tow, if 1t 
has that power with the creation of a Court of Claims or a 
Cornrueree Court or any similar court. it has tlle same power 
with regard to our equity court , and ha. the right to determine 
what their jurisdiction shall oo a,ud to what mutter their juris­
diction shall extend. It b.n.s the right to ·ay that their juri dic­
tion sha.11 extend to certain tlliugs and i::ball not extend to cer­
tain other things,- and, nmonO' other.,, it has the right to say 
that it shall not extend to the is uance of injunctions under 
certain terms and conditions. 

It is asserted in circulars that have been sent to every Mem­
ber Qf this House, .and by Member, in thi House, that this 
bill undertakes to legnUze the boycott; that it undertake to 
legalize . piclreting, and because it uudertalrns to do that they 
are opposed to the me ure. 

This bill does not Jea-aJize the boycott or picketing. It does 
not deal with the question of the legality of either of. them. 
What it does do is to pre-rent the quity court from tepping 
in iu a case of peaceful picketing, or tepping in io the case 
of a boycott, and by the writ of injunction undertaking to 
adjuaicate it. There has been a great deal of i·itiei m of the 
use of the right to boycott by workmen in tlleir trade di putes, 
and fo1· that reason some men .are opposed to n proposition 
that prevents the equity eourt from tepping in witll the writ 
of injuncti-0n to '{)revent a boycott. 

But, Mr. Sp.eaker, I want to ay to thi Hou e now that th~ 
boycott itself lies at the very foundation of our moral eode, 
.and if you take away the boycott, if you wipe out the boycott, 
your moral c-0de itseif falls, One of the first thin"' tllat we 
teach our children one of the first things tlrnt we were taught 
ourselves, is to shun evildoer ; {rroid e1'i1 communication ; 
boycott tho.se who are bad. Tbere is no inherent wrong in the 
boycott. On the contrary,. it is generally good; but there may 
be cases in which the boycott is wrnng. There may be .cases 
under which the boycott would work an injustice on some one, 
and if :there are such circumstances they hould l>e specified 
in tbe lftw and the law court hould deal with the violation 
of them and not the equity courts. [Applause.] · 
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The SPEAKER. The time of the gentleman from Pennsyl­

vania bas expired. 
Mr. CLAYTON. Mr. Speaker, I yield two minutes to the 

gentleman fTorn Colorado [Mr . .MARTIN] • 
.Mr. MARTIN of Colorado. l\Ir. Speaker, that there are 

stranger things than are dreamed of in your philosophy, gentle­
men, was illustrated in the House of RepresentatiYes to-day, 
when, during the debate on the pending anti-injunction bill, the 

. Speaker's chair was temporarily occupied by a Member whose 
service in the ranks of labor was terminated by a Federal in­
junction, and not only that, but by the most noted of the injunc­
tions which served to make government by injunction an issue 
in this country, and resulting in the pending legislation. I refer 
to the Debs injunction. 

I want to congratulate the workingmen of the United States 
upon the fact that after 20 years of agitation the Congress of 
the United States is to-day taking the first open practical step 
to settle the issue of government by injunction by throwing 
about this kingly judicial power certain safeguards and for­
bidding its use against certain acts which will lead to its disuse 
in labor contrm·ersies. When injunctions are not so readily 
issued they wil,l not be so readily asked for. 

The same thing will be true of the contempt bill, reported 
favorably by the Committee on the Judiciary, providing for 
u·ials by jury in cases of constructive contempt. There will not 
be so many such contempts. 

I want also to congratulate the Judiciary Committee of the 
House of Representatives and the Democratic Party upon the 
courage, the honesty, and the promptness with which its official 
representatives at their first opportunity have redeemed this 
pledge made by the Democratic Party to the toilers of the Na­
tion in its national platform 16 years ago, and which it has 
repeated in every national platform since that time, the plat­
form of 1908 containing the following declaration upon the sub­
ject of labor and injunctions: 

LABOR A~D IN.JUNCTIOXS-DEMOCR.A.TIC PLATFORll. 

Experience has proven the necessity of a modification of the present 
law relatin~ to injunctions, and we reiterate the pledge of our national 
platform or 1896 and 1904 in favor of the measure which passed the 
United States Senate in 1836, but which a Republican Congress has 
ever since refused to enact, relating to contempts in Federal courts 
and providing for trial by jury in cases of indirect contempt. 

Questions of judicial practice have arisen, especially in connection 
with industrial disputes. We believe that the parties to all judicial 
proceedings should be treated. with rigid impartiality, and that injunc­
tions shot,ld not be issued in any cases ill which injunctions woula not 
issue if no industriai dispute icere int:olvcd. 

A more faithful compliance with a platform pledge in both 
letter and spirit will hardly be afforded by the annals of Con­
gress than the bill under consideration measured by the above 
declaration. It is true that the bill is not all that some of us 
would like and that some of us would ask, but it is more than 
many would give and, as one who has had bitter practical experi­
ence in the matter of government by injunction, I shall be well 
pleased and shall consider it a field day for the workingmen of 
America when so good and fair a measure as the J)€ncling bill 
finds its way upon the statute books of the United States. 

NECESSITY FOR IN.JUNCTIO~ LEGISLATIO~. 

l\lr. Speaker, in this debate some eloquent eulogies have been 
passed upon the courts of this country. It is not my purpose to 
place in the record of this debate a single sentence that would 
abate one jot or tittle of respect for the courts or obedience to the 
law and its orderly processes. When the question of my own 
obedience to the process of the courts was put to the judicial 
test and that, too, by the court out of which it issued, ~t is one 
of the proud and lasting recollections of my life that it was de­
cided, even in a time of great public excitement, when the scales 
of justice, held in the hands of a single man, might well have 
tipped the other way and have placed an indelible stain upon my 
name as a law-abiding American citizen-it is, I say, my proud 
and grateful recollection, under these circumstances, that I, young 
in years, immature in judgment, and surrounded by conditions 
of great provocation and excitement, had yielded clear and ab­
solute obedience to the law, and not only to the law, but to the 
orders of the court, which were based upon false and ex parte 
affidavits and issued without notice or a day in court to those 
whose rights as American c1tizens, whose liberties, whose future 
good name and welfare were to be thus imperiled. 

But others, I am sorry to say, equally deserving, were not 
equally fortunate, and I could recite individual instances of 
gross injustices, which, after the lapse of 18 years, I can hardly 
recall with composure. Gentlemen opposing this legislation 
have said on the floor and have said in their report that not a 
single instance of "too ready issuance of injunctions "-I quote 
from the minority report-" not a single case upon which the 
opinion of the majo~ity could be founded." 

It was pointed out in reply by majority members of the com­
mittee that the books were full of cases. But there are cases 
not to be found in books. There are cases of these abuses to 
be found in human lives in every community throughout the 
United States; cases which led to a nation-wide agitation for 
reform in the issuance and use of injunctions in labor disputes; 
cases which made the abuse of the writ of injunction an issue 
in national politics, earning for it the significant name of "gov­
ernment by injunction," and of which both great political parties 
had to take cognizance, and one of which, the Republican 
Party, throughout its entire 16 years of undisputed cantrol of 
the National Government in all its departments refused to frame 
or report or in any manner act upon any measure wha tsoeyer 
to remedy the evil. And yet to-day, when the other great party, 
the Demo-cratic Party, seizes upon this, its first opportunity to 
redeem the pledges it has been making during t1fese 16 years of 
·Republican inactivity, we find the reactionary leaders of the Re­
publican Party which during its long period of power had 
throttied and suppressed this and other measures looking to the 
welfare of the workingmen of Ame1•ica deserted by their own 
following, :w that out of their membership of 162 in this body 
they are able to muster but a pitiful handful in opposition to 
this bill. Only 31 Republicans and no Democrats voted against 
the bill on final passage. , 

Apparently the minority members of the Judiciary Committee, 
six out of seven of which signed the minority report against 
the bill, not only do not represent their own party sentiment on 
this question, but are too shortsighted to see their own incon­
·sistencies. 

The standpat leaders, like voices from the tombs, some of them 
just fresh from repudiation at the hands of their own party in 
the primaries, stand upon the floor of the House denouncing 
this measure as the death knell of the courts and constitutional 
·government as though they really represented anybody but . 
themselves. 

GROSS INCONSISTEXCY OF ~IINOnITY 1\IEMBERS. 

After saying that the majority did not produce a single in­
stance of abuse of the injunctive power, and I quote the lan­
guage of the report as follows : 

According to the report of the majority of this committee, this bill 
intends to correct " the too ready issuance of injunctions, or the issu­
ance without proper precautions or safeguards." If the report is 
predicated upon the " too ready issuance of injunctions," it is singu­
lar that it does not disclose a single case upon which the opinion of 
the majority could be founded. We are well aware of the charges 
iterated. and reiterated before congressional committees alleging abuses 
in the issuance of injunctions. We have tlot found any more evidence 
to support them in the past than we now find hi the report of tlJe 
committee. 

They admitted in the following paragraph their willingness to 
correct the abuse which they Eay does not exist in the following 
language: 

The minority Members have at all times been willing to assent to a 
rational proposal to further safeguard the issuance of injunctions 
against even the possibility of abuse, and have introduced a bill for that 
purpose. 

That is to say there is no known case of abuse of the writ 
of injunction; but because of the po¥ibility that such a case 
may arise in the future the minori~ have introduced a bill 
to safeguard against eyen this conjectural danger. As this 
same minority was a majority in the' last Congress and did 
not undertake to report any such bill, it must follow that e\en 
the conjectural pos ibility of abuse referred to in their report 
must be of very recent origin, so recent, possibly, as their 
overwhelming repudiation at the polls in the last national elec­
tion for the gross betrayal of this and other pledges made by 
their party to the American people. 

Another inconsistency in the minority report is its reliance 
upon the English practice in support of its. contention that the 
courts should retain the power to issue temporary 1·estraining 
orders without notice. It may be r~marked in passing that 
the principal difference between temporary restraining orders 
·and preli1ninary injimctions is a mere jugglery of terms. In­
deed, in practical effect, and so far as results frequently are 
concerned, permanent injunctions might be added to the list. 
It has been well said by members of the majority in debate, 
and it was expressed with singular felicity by the distinguished 
gentleman from West Virginia [.Mr. DAvrs], that frequently 
the issuance of a temporary restraining order determined the 
entire issue in favor of the employer. In other words, the 
issuance of the teniporary restraining order was in itself suffi­
cient to break the back of the strike. American workingmen 
are inherently law-abiding. They fear and respect the power 
of the courts, and once that power is invoked against them dis­
may seizes upon their ranks and the weaker of them invariably 
capitulate, to the undoing of the stronger of them. The man 
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who does not know this does not know enough about the life 
and the conditions of labor to legislate upon the subject. 

NO GOVERNMENT BY IN.JUNCTION IN ENGLA..."'iD--ENGLISH LAWS. 

But while gentlemen of the minority rely upon the Eng~sh 
practice of issuing temporary restraining orders without notice 
·or hearing, they repudiate the acts of the Briti~h Parli~ent 
·exempting organizations of labor from the English cons~1~acy 
laws· and when it is pointed out to them that the provis10ns 
of th~ pending bill which they consider the most objectionable 
were taken bodily from the statutes of England, they reply 
that while this is true, yet, to use their own language--

The peculiar privileges conferred upon trades-unions by the English 
act of 1906 are accompanied by disabilities and criminal provisions .of 
so drastic a nature that it they were offered as any part of the legis­
lation of this country we should deem it our duty to oppose them in 
the interest of all workingmen. 

It may be noted, however, that while the leaders of organized 
labor in the United States have been convicted and sentenced 
to terms of imprisonment for alleged violations of the writ of 
injunction, the leaders of organized labor in England have not 
similarly suffered either under English judicial processes built 
up by the courts-court-made law or by English statutes. 

It may be noted, too, that government by injunction is n?t 
and never has been an issue in England, although England is 
almost purely an industrial nation. 

I shall insert at the end of my remarks not only the English 
act of 1906 just refered to, but the two acts of which it is 
amendatory to wit, the trade-union act of 1871 and the trade­
union act ~mendment of 1.876. The three acts follow in the 
order of time. 

I shall not discuss .them except to point out that by sections 
2 and 3 and succeeding provisions of the act of 1871 trades­
-qnions were specifically exempted . from the cons:piracy laws, so 
that for the past 41 years members of trades-unions in England 
could not be criminally prosecuted for the very acts for which 
Samuel Gompers Frank Morrison, and John Mitchell have been 
sentenced to pay' heavy fines and suffer long terms of imprtson­
ment, and could not be sued civilly and mulcted in treble dam­
ages as in the case of the Danbury hatters, whose ve!Y homes 
have been levied upon to pay the damages secured agamst them 
in that proceeding, the legality of which has been sustained by 
the Supreme Court of the United States as within the pro­
visions of the Sherman antitrust law. 

SHERMAN ANTITRUST LAW A FAILURE. 

The Sherman antitrust law was enacted to protect labor 
from the unjust exactions of capital, but thus far it has only 
succeeded in protecting capital from the just demands of labor. 

No "captain of industry," no "malefactor of great wealth," 
no representative of the "predatory interests" has yet had to 
appear before the Supreme Court o~ th~ United State~ to ?e­
fend himself against a sentence of im_pr1sonment for v10lating 
the Sherman antitrust law; no corporation has had to appear 
before the Supreme Court of the United States to defend itself 
against a judgment for treble da!Irnges. 

Labor has haa to do both of these things. These facts are sig­
nificant These facts throw light upon the agitation for judicial 
reform in this country. 

Section 1 of the amendment of 1906 declares that-
an act done in pursuance of an agreement or combination by two or 
more persons shall, if done in contemplation or furthe~·ance of a trade 
dispute not be actionable unless the act, if done without .any such 
agreement or combination, would be actionable-

Which is substantially the same as the declaration in the 
Democratic national platform of 1908 that-
injunctioIIS should not be issued in any cases in which injunctions 
would not issue if no industrial dispute were involved. 

The meaning of these provisions is the same. 
ACTS WHICH CAN OT BE EN.JOINED. 

Certain acts may not be enjoined at all, and in order that 
these acts may be clearly exhibited to the students of this de­
bate they are succinctly stated as follows: 

No restraining order or injunction shaU prohibit any person 
or persons from doing any of the following acts, to wit: 

1. Terminating any relat ion of employment. 
2. Ceasing to perform any work or lab?r. 
3. Recommending, advising, or persuadmg others by peaceful melllls 

so to do. · ·~ 
4. Attending at or near a house or place where any person res1ues, or 

works or carries on business, or happens to be for the purpose of peace-
fully obtaining 01' communicating information. . 

5. Peacefully persuading any person to work or to abstain from 
working. ty t h di t 6. Ceasing to patronize or to employ any par o sue spu e. 

7. Recommending, advising, or persuading others by peaceful means 
so to do. . d · 8. Paying or giving to or withholdrng from any pe1:son engage m 
such dispute any strike benefits or other moneys or things of value. 

9. Peacefully assembling at any place in a lawful manner and for 
lawful purposes. 

10. Doing any a ct or thing which might lawfully .be done in the 
absence of such dispute by any party thereto . 

The last of the 10 classes of acts above enumerated really em­
braces all the others, and the entire series only particularize the 
somewhat more general provisions of the English amendment of 
1906, and which itself only particularizes the provisions of the 
original English trades-unions law. 

Speaking of the foregoing provision the Republican members 
of the Judiciary Committee, on page 7 of their report, say: 

The paragraph contains to our mind the most vicious proposal of the 
whole bill. 

" CLASS " LEGISLATION. 

The pending bill is characterized in the minority report as­
impracticable, invalid, in the interests of a class rather than of the 
community, and proposes standards of legality without parallel or 
precedent in our legislation. 

I have already alluded to the eulogies which these same gen­
tlemen, who denounce the pending bill as "class" legislation, 
have heaped upon the courts. Singularly enough, but con­
sistently enough, their speeches will be found devoid of like 
effusions upon the " class" referred to in the foregoing quota­
tion from their report. I have affirmed, and I want to repeat 
my own adherence to the law ancl obedience to the orders of the 
courts, even when I belie-re them to be wrong; but I submit, iri 
opposition to the views of gentlemen, that the courts are not 
the bulwark of our institutions nor the sheet anchor of our lib­
erties, and neither is the Congress nor any other department of 
this Government; but that the sole hope of the perpetuity and 
the welfare of this country in the final analysis is the intelli­
gence, the patriotism, and the prosperity of the so-called " class" 
ref erred to in the minority report : 

Ill fares the land, to hastening ills a prey, 
Where wealth accumulates and men decay. 
Princes and lords may flourish or may fade-
A breath can make them, as a breath has made; 
But a bold peasantry, their coubtry's pride, 
When once destroy'd can never be supplied. 

The hope of this country and its institutions is the preserva­
tion of the conditions which enable men from the ranks to rise 
to the highest positions in politics, in finance, in industry; the 
mn.intenance of a homogeneous democracy that will enable the 
boy at the plow and at the shovel to become the man upon 
the bench and in the forum and in all the high places of the 
country. Civen this condition, all other things will be added. 

The pending bill is an act-a very small act-looking to the 
preservation of this condition. All·eady the abuse of the writ 
of injunction and the consequent disfavor into which it has 
fallen has in a measure abated the use of it, and to that ex­
tent abated the necessity for this legislation. The workers, 
through their organizations, have in some measure already 
achieved an appreciable start toward emancipation from gov­
ernment by injunction, just as they have already established 
the eight-hour day for Tastly greater numbers than have ever 
received the benefits of that great reform at the hands of Gov­
ernment, and just as, through organized effort, they have 
achieved many other great reforms and brought about many 
other safeguards and conditions of labor calculated to uplift 
and benefit and humanize not only themselves but, because of 
the vastness of their numbers and their basic position in so­
ciety, all humanity. 

But while it is true that labor through organization has 
blazed the way for these reforms and in a measure abated the 
benefit, if not the necessity, of legislative action, it is well that 
the lawmaking power should safeguard, in the manner pro­
posed in this bill, the rights of the wage earners to organize 
and, in the furtherance of their efforts to better their condi­
tion to do in . a peaceful and orderly manner as members of 
such organization the things which they might do as indi­
viduals. This is all the pending measure seeks to accomplish, 
and nothing less should be offered or accepted. 

ORGANIZED LABOR-ITS BENEFITS. 

Nowadays when a man becomes eminent he is honored with 
a degree in some great institutions of learning. If he becomes 
preeminent, he is honored with another degree-honorary me~­
bership in a labor organization. Having never attained emi­
nence I have not been honored with the first degree, and, as 
for the second, I take great pride in the fact that my union 
car,, was earned in the ranks of labor. And when I cease to 
take pride in that fact, and when I cease to feel the dee~st 
and most heartfelt interest in the great cause of humamty 
which it represents, I shall no longer be worthy of my own 
respect, to say nothing of the respect of ID:Y fellow men. . 

Organization is not only a b-enefit, but I~ the greatest sm~le 
agency in the uplift of labor. I shall mention only a few of its 
more important benefits, not as I have learned of them .from the 
lips or pens of others, but as I have learned them m actual 
experience. · 

Orcranized labor is first of all promotive of the brotherhood 
of m~t.n, giving the wage-earner an identity, a sense of unity 

' 
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with his fellow man; a sense, I may say, of keepership of his 
brother that would be impossible under a condition where it 
was every fellow for himself, the devil take the hindmost. 

It increases the efficiency and competency of labor. Each 
trade has its journal of craft instruction. These journals are, 
in fact, correspondence schools, giving the trades-unionist the 
theory and technique of his practical work, inculcating pride 
in his calling and urging him to self-study and improvement. 

.It makes better men of its membership, appealing to the 
best that is in them, developing character and raising their 
mental, moral, nnd physical standard. It makes for better 
citizenship, and good citizenship is the best and most enduring 
asset, the highest product:, of any country. 

Membership in a labor organization is a certificate of reli­
nbility as well as of competency. It is a well-known fact that 
many employers in the better organized crafts prefer union to 
nonunion labor. This may not grow out of any great love for 
organization, but the up-to-date employer knows that the 
chances are there is something wrong with the man who is not 
a member, and that somewhere in his make-up or in his record 
there is a weak spot that will put him beyond the pale of the 
confidence of the employer as it has put him beyond the pale of 
affiliation with his fellow workmen. 

Nor are the benefits of organization confined to its imme­
diate membership. As the rain falls alike on the just and the 
unjust so the standard of wages and conditions of labor accru­
ing to ·organized effort indirectly benefit the unorganized. All 
values are relative, and it would be manifestly impossible to 
confine the beneficial results of the better conditions created 
by organization to its membership, just as impossible as it 
would be to confer all the benefits of a law of the ln.nd upon 
those who favored its enactment to the exclusion of those who 
opposed it or took no interest in it. 

Nor are the benefits of organizatipn confined to the wage­
earners, whether within or without its folds. It is the greatest 
single factor to-day in giving stability to industrial conditions, 
thereby promoting peace and rirosperity in the commerce and 
industry of the country. There may be those superficial enough 
to think that if there were no unions and no union contracts 
with employers there would be no industrial strife or trouble. 
Well, maybe there would not. Suppose we call it anarchy, such 
as was witnes ed recently in the unorganized Pittsburgh dis­
trict of Pennsylvania, and let it go at that. 

Nor are the benefits of organization confined to emp1oyer and 
employee. Its be.Q.e:fil:!ial activities reach out beyond these and 
to-day embrace the entire social and economic life of the people 
of this country. No civic movement to-day counts itself in 
battle formation and ready for the charge until the sturdy bat­
talions of labor have fallen into line, and no movement for the 
betterment of humanity appeals to it in vain. Like all other 
human institutions, it has made its mistakes and has engaged 
in foolish crusades, but its mistakes have been of the head and 
not of the heart and have sprung from an excess of zeal in 
causes it believed to be right and not with any consciousness of 
wrong. . 

But organization is not only a benefit to labor; it is a neces­
sity. Labor owes much to the form of government and political 
institutions under which we live, and it OlVes much to the rapid 
development and exploitation of that vast storehouse of natural 
wealth embraced within the boundary lines of the United States, 
but these are blessings and advantages enjoyed by aJl; and even 
under these conditions, to be found in no other nation and in no 
other age, the battle for bread, for a living wage, has become so 
fierce that the elective franchise and the bounties of nature com­
bined have not sufficed to insure the workman his hire. Under 
modern industrial conditions, with their great combinations of 
capital, organization is the only practical method of dealing 
with the employer and is the strongest barrier between labor 
and serfdom; and t'hat it is a fixed and lawful institution, both 
beneficial and necessary, is no longer open to question in the 
minds of reasonable and progressive men. 

But with recognition of the right of labor to organize to 
secure better pay and conditions -Of life, even by that last source 
of recognition, the courts, there is still a strong tendency upon 
the part of the courts, and particularly the Federal courts to 
restrict and deny the peaceful and orderly means by which 
these ends may be attained, and to deny them in ways so vital 
a.s to in,-olrn a denial of the dearest constitutional rights of 
American citizenship. -

And while this condition is permitted to exist the entire 
structure of organized labor is in peril. Recently this country 
was shocked by the sentence of fine and imprisonment imposed 
upon Samuel Gompers, John l\Iitchell, and Frank l\Iorrison . the 
official heads of the American Federation of Labor. ' 

This sentence was imposed upon them for having violated 
the most arbitrary and outrageous order of court perhaps ever 

issued in this country; an order so sweeping as to forbid every 
member of that organization to even mention by word or pen 
the name of the Buck ·stove & Range Oo., the president of 
which, Mr. James Van Oleave, was, at the same time, the presi· 
dent of an organization which had for its primary object the 
destruction of the American Federation of Labor and, for that 
matter, all <>ther labor unions. So radical and sweeping was the 
decision in which sentence was imposed for the alleged viola­
tion of. this injunction, and so shockingly intemperate and mani­
festly prejudi?ed the utterances and manner of the judge, that 
it was set aside by the Supreme Oourt of the United States 
and will probably never be carried into effect 

But after four years of expensive and harrassing prosecution, 
the case is still hanging fire in the Federal courts of the District 
of Oolumbia, and the fate of the qefendants, which involves the 
very life of organized labor in this country is still hanging fire, 
and the law under which these prosecutions were In.id is still 
upon the statute books, a threat and a menace to the intelligent, 
patriotic, and Jaw-abiding workingmen of America, and to the 
most priceless rights of American citizenship, including the 
rights of free speech, a free press, and trial by jury. 

THE SHERMAN ANTITRUST LAW. 

The right of the court to issue such an injunction the r ight 
to enjoin the acts complained of, and not the guilt 01: innocence 
of the defendants, is the question of paramount importance to 
the workingmen of America. 

The Supreme CoUl't of the United States, in what is known 
as the Danbury Hatters case, on February 3, 1908, by Mr. Chief 
Justice Fuller, in an action brought by Loewe & Co., hat manu­
facturers of Danbury, Conn., under the Sherman antitrust law, 
claiming three-fold daanages for injuries growing out of a peace­
ful labor dispute, declared. the labor organization involved, the 
United Hatters of North America, which was affiliated with the 
Anierican Federation of Labor-

.A combination in restraint of trade or commerce a.mong the se\'eral 
States, in the sense In which those words are used in the (Sherman) 
act, and the action can be maintained accordingly. 

The Supreme Court further said that its-
Conclusion rests on many judgments of this court, to the effect that 

the act prohibits any combination whatever to secure action which 
essentially obstructs the free flow of commerce between the States or 
restricts in that regard the liberty of a trader to engage in business. 

Under this decision, if the employees, in furtherance of their 
cause, advise persons not to purchase the employer's product, a 
thing they might do with impunity were no strike pending, 
they will be liable to treble darnages; and if a court issues an 
injunction forbidding them to advise persons to purchase the 
employer's product and they vio:~te this injunction, they are 
guilty of a crime for which, 1witliout trial by jury, they may be 
tried by the judge issuing the order and sent to prison. And · 
yet some people persist in calling this a free and civilized 
country. 

LABOR PATIENTLY ENDURES JUDICIAL OUTRAGES. 

In Colorado a district judge tried in a few hours 15 striking 
coal .miners and sentenced them all to one year's imprison­
ment for violating a strike injunction. It was shown after .. 
wards that some of these men were innocent beyond question. 
Had they been charged with the violation of the criminal 
statutes of the State, they could have demanded and received 
sepai·ate trials, by jury; as they were charged with contempt 
of court, they were herded before the judge who issued the 
order, and with hardly a semblance of trial condemned to one 
year's imprisonment each. The highest testimonial I could pay 
to the law-abiding and law-loving character of the American 
workingman would be merely to point to the fact that he 
suffers such outrageous travesties upon justice to be perpetrated 
upon him. It is only highly civilized and law-loving men who 
would patiently endure such damnable outrages and violations 
of their natural and inherent rights 11s citizens of a free 
country. 

When employers may send their attorneys into court and get 
weak and v-enal judges to serve their purposes in this manner, 
what inducement, or what necessity, is there for employers to 
treat with their employees? The fact is, the too ready issuance 
of injunctions in labor disputes puts a premium upon the crea­
tion of isuch disputes. 

In the partial remedying of this unjust condition we are, aB 
I have already stated, blazing no new trail in the world of in-: 
dustry, but only following haltingly in the footsteps of Eng­
land, as we have done in the case of our employers' liability 
laws, and full justice will not be done until labor organizations 
are completely exempted in this country, as they are in Eng­
land, from the operation of the moncuoly an d cous11iracy la\vs. 

MISSION OF OilG.A._._,_.IlilED I.An::m. 
It is the mission of organized labor to be the principal factor 

in bringing about the full ahd complete emancipation of labor 
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from the antiquated laws which ·originated in a primitiv"e con­
dition of society when the wage-earner partobk more of the 
status of a serf than of n freeman. There are those who take 
the pessimistic ·dew thut organizeq labor has passed the zenith 
of its usefulness, that it is incapable of playing a further great 
and useful part in working out the destiny of the people, and 
that it should now be discarded for some much more radical 
and political movement. I want to dissent from that view and 
to affirm the proposition that with the teeming issues of a 
practical character which are pressing for solution, the pending 
injunction bill, the contempt· bill, the eight-hour law, work­
men's compensation, · mediation, conciliation, and arbitration of 
labor disputes, and many other beneficial and humane reforms­
! want, I say, with all these issues pressing, to affirm the 
proposition that instead of having passed or even reached the 
zenith 9f its usefulness, this great power for good is only in its 
infancy. Its fate is in its own hands. May it continue worthy 
to play a great and good part in making this a better and a 
kindlier world in which to live. 

ENGLISH TRADE-UNIO:N" ACT, 1871. 

CHAP. Sl. An act to amend the law relating to trades-unions (29th 
June, 1811.) · 

B!J it enacted by the Queen's mos~ Ell!cellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporai and Commons 
in this present Parliament assembled, and by the authorlty of the same' 
M~~: ' 

PRELIMINARY. 

1. This act may be cited as " the trade-union act 1871." 
CRIMiNAL PROVISIO~S. ' 

2. The purposes vf any trade-union shall not, by reason merely that 
they are in restraint of trade,. be deemed to be unlawful, so as to render 
anr member of such trade-union liable to criminal prosecution for con­
spiracy or otherwise. 

3. The purposes of any trade-union shall not, by reason merely that 
they are in restraint of trade, be unlawful, so as to render void or 
vpidable any agreement or trust. 

4. N~thin% i~ this ac~ shall en~ble any _court to entertain any legal 
proceedmg rnstituted with the obJect of dtrectly enforcing or recover­
mg damages for the breach of any of the following agreements, namely : 

1. Any agreement between members of a trade-union as such con­
cerning the conditions on which any members for the time being of such 
trade-union shall or shall not sell their goods, transact business, em­
ploy, or be employed. 

2. Any agreement for the payment by any person of any subscription 
or penalty to a trade-union. 

3. Any agreement for the application of the funds of a trade-union­
(a) To provide benefits to members; or 
(b) To furnish contributions to any emplover or workman not a 

member of such trade-union, in consideration of such employer or work­
man acting in conformity with the rules or resolutions of such trade­
union; or 

(c) To discharge any fine imposed upon any person by sentence of a 
court of justice ; or 

4. Any agreement made between one trade-union and another· or 
5. Any bond to secure the pei;tormance of any of the above-mentioned 

agreements. . 
But nothing in this i-:ection shall be deemed to constitute any of the 

above-mentioned agreements unlawful. . 
5. The following acts; that is to say : 
( 1) The friendly societies acts, 1855 and 1858, and' the acts amend­

ing the same ; 
(2) The industrial and provident societies act, 1867, and any act 

amending the same ; and . 
(3) The companies acts, 1862 and 1867-

shall not apply to any trade-union, and the registration of any trade-
. union under any of the sa1d acts shall be void, and the deposit of the 
rules of any trade-union mad~ under the friendly societies acts, 1855 
apd 1858, and the acts amendmg the same, before the passing of this 
act, shall cease to be of any effect. 

REGISTERED TRADE-UNIONS. 

6. Any seven or more members of a trade-union may by subscribin"' 
their names to the rules of the union, and otherwise complying with 
the provisions of this act with respect to registry, register such trade­
union under this act, provided that if any one of the purposes of such 
trade-union be unlawful such registration shall be void. 

7. It shall be lawful for any trade-union registered under this act 
to purchase or take upon lease in the names of the trustees for the 
time being of such union any land not exceeding 1 acre, and to sell, 
exchange, mortgage, or let the same, and no purchaser, assignee 
mortgagee, or tenant shall be bound to inquire whether the trustees 
have authority for any sale, exchange, mortgage, or letting, and the 
receipt of the trustees shall be a discharge for the money arising there­
from ; and for the purpose of this section every branch of a trade-union 
shall be considered a distinct union. 

8. All real and personal estate whatsoever belonging to any trade­
union registered under this act shall be vested in the trustees for the 
time being of a trade-union appointed as provided by this act for the 
use and benefit of such trade-union .and the members thereof, and the 
real or personal estate of any branch of a trade-union shall be vested 
in the trustees of such branch, and be under the control of such trustees 
their respective executors or administrators, according to their re~ 
spective claims and interests, and upon the death or removal of any 
such trustees the same shall vest in the succeeding trustees for the 
same estate and interest as the former trustees had therein, and sub­
ject to the same trusts, without any conveyance or assignment what­
soever, save and except in the case of stocks and securities in the public 
funds of Great Britain and Ireland, which shall be transferred into the 
names of such new trustees ; and in all actions, or suits, or indictments 
or summary proceedings . before any .court of summary jurisdiction; 
touching or concerning any such property, the same shall be stated to 
be tbe prope1·ty of the person or persons for the time being holding the 
said office of trustee. in their proper names, as trustees ot such h·ade­
union. without any further description. 

9. The trustees of any trade-union registered under this act, . or any 
other officer of said trade-union who may be authorized so to do by the 

rules thereof, are. hereby empowered to bring or defend or cause to be 
brought or defended, any actio~, suit, prpsecution, or complaint in 
any court of law or equity touching or concerning the property right 
or claim to property of the trade-union ; and shall and may,' in ali 
cases concerning the real or . personal Qroperty of such trade-union, 
sue and be sued, plead and be lIDpleaded, rn any court of law or equity 
in their proper names, without other description than the title of thel; 
offic~; and no such action, suit, prosecution, or complaint shall be dis­
contrnued or shall abate by the death or removal from office of such 
person~ or any of them, but the same shall and may be proceeded in 
by their successor or successors as if such death, resignation, or re­
mova~ had not taken place ; and such successors shall pay or receive 
the like costs as i~ the action, suit, prosecution, or complaint had Men 
commenced in then· names for the benefit of or to be reimbursed from 
the funds of such trade-union, and the summons to be issued to such 
h·ustee or other officer may be served by leaying the same at the regis­
tered office of the trade-union. 

1~. A trustee of any trade-union registered under this act shall not 
be liable t~ make good any deficiency which may arise or happen in 
the funds of such trade-union, but shall be liable only for the moneys 
which shall be actually received by him on account of such trade-union. 

~1. Every treasu~er or other officer of a trade-union registered under 
this act, at such times as by the rules of such trade-union be should 
render such account as hereinafter mentioned, or upon being required 
so to do, shall render to· the trustees of the trade-union or to the 
members of such trade-union, at a .meeting of the trude-tillion, a just 
and true accoU?t of all moneys received and paid by him since he last 
rendered the llke account, and of the balance then remaining in bis 
hands, and of all bonds or securities of such trade union which 
account the said trustees shall cause to be audited. by some' fit and 
proper person or persons by them to be appointed; and such treasurer 
if thereunto required, upon the said account being audited, shall forth: 
with hand over to the said trustees the balance which on such audit 
appears to be due from him, and shall also, if required, hand over to 
such trustees all securities and effects, books, papers, and property of 
the said trade-union in his bands or custody ; and if be fail to do so 
the trustees of the said trade-union may sue such treasurer in any com­
petent court for the balance appearing to have been due from him upon 
the account last rendered by him, and for all the moneys since received 
by him on account of the said trade-union, and for the securities and 
effects, books, papers, and property in his bands or custody, leaving 
him to set off in such action the sums, if any, which he may have since 
paid on account of the said trade-union; and in such action the said 
trustees shall be entitled to recover their full costs of suit, to be taxed 
as between attorney and client. 

12. If any officer, memmtr, or other person being or representing 
himself to be a member of a trade-union registered under -this act or 
the nominee, executor, administrator, or assignee of a member tbe1:eof, 
or any person whatsoever, by false representation or imposition obtaiIJ 
possession of any moneys, securities, books, papers, or other effects ot 
such trade-union, or, having the same in his possession, willfully with­
hold or fraudulently misapply the same, or willfully apply any part of 
the same to purposes other than those expressed or directed in the 
rules of such trade-union, or any part thereof, the court of summary 
jurisdiction for the place in which the registered office of the trade­
union is situate, upon a complaint made by any person on behalf of such 
trade-union, or by the registrar, or in Scotland at the instance of the 
procurator fiscal of the court, to which such complaint is competently 
made, or of the trade-union, with bis concurrence, may, by summary 
order, order such officer, member, or other person to deliver up all such 
moneys, securities, books, papers, or other effects to the trade-union, or 
to repay the amount of money applied improperly, and to say, if the 
court think fit, a further sum of money not exceeding £2 , together 
with costs not exceeding 20 shillings; and in default of such delivery 
of effects, or repayment of such amount of money, or payment of such 
penalty and costs aforesaid, the said court may order the said person 
so convicted to be imprisoned, with or without hard labor, for any time 
not exceeding three months : Provided, That nothing herein contained 
shall prevent the said trade-union, or in Scotland Her Majesty's advo­
cate, from proceeding by indictment against the said J?arty: Providecl 
also, That no person shall be proceeded against by mdictment if a 
conviction shall have been previously obtained for the same offel'se 
under the provisions of this act. 

REGISTRY OF TRADE-UNION. 

13. With respect to the registry, under this act, of a trade-union, 
and of the rules thereof, the following provisions shall have effect: 

(1) An application to register the trade-union and printed copies 
of the rules, together with a list of the titles and names of the officers, 
shall be sent to the registrar under this act. 

(2) The registrar, upon being satisfied that the trade-union has com­
plied with the regulations respecting registry in force under this act, 
shall register such trade-union and such rules. 

(3 No trade-union shall be registered under a name identical with 
that by which any other existing trade-nnion Las been registered or so 
nearly resembling such name as to be lik;ely to deceive the members or 
the public. 

( 4) Where a trade-union applying to be registered has been in opera-
tion for more than a year before the date of such application, then' 
shall be delivered to the registrar before the registry thereof a general 
statement of the receipts, funds, effects, and expenditure of such h·ade­
union in the same form, and showing the same particulars, as if it were 
the annual general statement required as hereinafter mentioned to be 
transmitted annually to the registrar. 

(5) The registrar upon registering such trade-union shall issue a 
certificate of registry, which certificate, unless proved to have been 
withdrawn or canceled, shall be conclusive evidence that the regulations 
of this act with respect to registry have been complied with. . 

(6) One of Her Majesty's principal secretaries of state may from ' 
time to time make regulations respecting registry under this act. and 
respecting the seal (if any) to be used for the purpose of such reglstry, 
and the forms to be used for such registry, and the Inspection of docu­
nients kept by the registrar under this act, and respecting the fees 
(if any) to be paid on registry, not exceeding the fees specified in the 
second schedule to this act, and generally for carrying this act into 
effect. 

14. With respect to the rules of a trade-union registered under this 
act, the following provisions shall have effect : 

(1) The rules of every such trade-union shall contain provisions in 
respect of the several matters mentioned in the first schedule to 
this act. 

(2j A copy of the rules shall be delivered by the trade-union to 
every person on demand on payment of a sum not exceeding 1 shilling. 
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15. Every trade-union registered under this act shall have a reg­

istered office to which all communications and notices may be ad­
dressed ; if any trade-union under this act is in operation for seven 
days without having such an office, si;icn trade-union and every officer 
thereof shall each incur a penalty not exceeding £5 for every day 
during which it is so in operation. 

Notice of the situation of such regi tered office and of any change 
therein shall be given to the registrar and recorded by him; until such 
notice is given the trade-union shall not be deemed to have complied 
with the provisions of this act. 

16. A general statement of the receipts, fUnds, effects, and expendi­
ture of every trade-union registered under this act shall be trans­
mitted to the registrar before the 1 t day of June in every year, and 
shall show fully the assets and liabilities at the date and the receipts 
and expenditures during the year preceding the date to which it is 
made out, of the trade-union i. and shall show separately the expendi­
tures in respect of the severa objects of the trade-union, and shall be 
prepared and made out up to such date in such form and shall com­
prise such particulars as the registrar may from time to time require'; 
and every member of and depositor in any such trade-union shall be 
entitled to receive, on application to the treasurer or secretary of that 
trade-union, a copy of such general statement without making any 
payment for the same. 

Together with such general statement there shall be sent to the 
registrar a copy of all alterations of rules and new rules and changes 
of officers made by the trade-union during the year preceding the 
date up to which the general statement is made out, and a copy of 
the rules of the trade-union as they exist at that date. 

Every trade-union which fails to comply with or acts in contraven­
tion of this section, and also every officer of the trade-union so fail­
ing, shall each be liable to a penalty not exceeding £5 for each offense. 

Every person who willfully makes or orders to be made any false 
entry in or any omission from any such general statement, or in or 
from the return of such copies of rules or alterations of rules, shall be 
Hable to a penalty not exceeding £50 for each offense. 

17. The registrars of the friendly societies in England, Scotland, and 
Ireland shall be the registrars under this act. 

The registrar shall lay before Parliament annual reports with respect 
to the matters transacted by such registrars in pursuance <if this act. 

18. If any person with intent to mislead or defraud gives to any 
member of a. trade-union registered under this act, or to any person 
intending or applying to become a member of such trade-union, a copy 
of any rules or of any alterations or amendments of the same other 
than those, respectively, which exist for the time being on the pretense 
that the same are the existing rules of such trade-union, or that there 
are no other rules of such trade-union, or if any person with the intent 
aforesaid gives a copy of any rules to any person on the pretense that 
such rules are the rules of a trade-union registered under this act which 
is not so registered, every person so offending shall be deemed guilty of 
a misdemeanor. 

LEGAL PROCEEDINGS. 

19. In England and Ireland all offenses and penalties under this act 
may be prosecuted and recovered in manner directed by the summary 
jurisdiction acts. 

In England and Ireland summary orders under this act may be made 
and enforced on complaint before a court of summary jurisdiction in 
manner provided by the summary jurisdiction acts. 

Pro'lii<le<Z as follows: 
1. The " court of summary jurisdiction," when hearing and determin­

ing an information or complaint, shall be constituted in some one of 
the following manners; that is to say, 

(A.) In England, 
(1) In any place within the jurisdiction of a metropolitan police 

magistrate or other stipendiary magistrate, of such magis­
trate or bis substitute. 

(2) In the city of London, of the lord mayor, or any alderman of 
the said city. 

(3) In any other place of two or more justices of the peace sitting 
in petty sessions. 

{B.) In Ireland, 
(1) In the police district of Dublin metropolls of a divisional 

justice. 
(2) In any other place of a resident magistrate. 

In Scotland all offenses and penalties under this act shall be prose­
cuted and recovered by the procurator fiscal of the co.unty in the 
sheriff court under the provisions of the summary procedure act, 1864. 

In Scotland summary orders under this act may be made and en­
forced on complaint in the sheritr court. 

All the jurisdictions, powers, and authorities necessary for giving 
effect to these provisions relating to Scotland are hereby conferred on 
the sheriffs and their substitutes. 

Provided that in England, Scotland, and Ireland-
2. The description of any offense under this act in the words of 

such act shall be sufficient in law. 
3. Any exception, exemption, proviso, excuse, or qualification, whether 

it does or not accompany the description of the offense in this act, may 
be proved by the defendant. but need not be specified or negatived in 
the information, and if so specified or negatived no proof in relation 
to the matters so specified or negatived shall be required on the part 
of the informant or prosecutor. 

20. In England or Ireland, if any party feels aggrieved by any order 
or conviction made by a court of summary jurisdiction on deteTIDining 
·any complaint or information under this act, the party so aggrieved 
may appeal therefrom, subject to the conditions and regulations fol­
lowing: 

(1) The appeal shall be made to some court of general or quarter 
sessions for the county or place in which the cause of appeal has arisen, 
holden not less than 15 days and not more than 4 months after the 
decision of the court from which the appeal is made. 

(2) The appellant shall, within seven days after the cause of appeal 
has arisen, give notice to the other party and to the court of summary 
jurisdiction of his intention to appeal and of the ground thereof. 

(3) The appellant shall, immediately after such notice. enter into a 
recognizance before a justice of the peace in the sum of £10, with two 
sufficient sureties in the sum of £10, conditioned personally to try such 
appeal, and to abide the judgment of the court thereon, and to pay 
such costs as may be awarded by the court. 

( 4) Where the appellant is in custody the justice may, 1f he thlnk 
flt, on the appellant entering into such recognizance as aforesaid, release 
him from custody. 

(5) The court of appeal may adjourn the appeal, and upon the hear­
ing thereof they may confirm, reverse, or modify the decision of the 
court of summary jurisdiction or remit the matter to the court of sum-

mary jurisdiction with the opinion of the court of appeal thereon, or 
make such other order in the matter as the court thinks just; and if the 
matter be remitted to the court of summary jurisdiction, the said last­
mentioned co.urt shall thereupon rehear and decide the information or 
complaint in accordance with the opinion of the said court of appeal. 
The court of appeal may also make such order as to costs to be vaid 
by either party as the court thinks just. 

21. In Scotland it shall be competent to any person to appeal against 
a_ny order or conviction under th}s a5!t to the next circuit court of jus­
bclary, or, where there are no ctrcmt courts, to the high court of juS'­
ticiary at Edinbu~h, in the manner prescribed by and under the rules, 
limitations. condiLons, and restrictions contained in the act passed iri. 
the twentieth year of the reign of His Majesty King George II, chapter 
43, in regard to appeals to circuit courts in matters criminal, as the 
same may be altered or amended by any acts of Parliament for the 
time being in force. 

All penalties imposed under the provisions of this act in Seotland may 
be enforced in default of payment by imprisonment for a term to be 
speeified in the summons or complaint, but not exceeding three calendar 
months. 

All penalties imposed and recovered under the provisions of this act 
in Scotland shall be paid to the sheriff clerk, and shall be accounted for 
and paid by him to the Queen's and lord treasurer's remembrancer on 
behalf of the Crown. 

22. A person who is a master, or father, son, or brother of a master, 
in the particular manufacture, trade, or business in or in connection 
with which any offense under this act is charged to have been com­
mitted shall not act as or as a member of a court of summary juris­
diction or appeal for the purposes of this act. 

DEFINITIONS. 

23. In this act the term " summary jurisdiction acts " means as 
follows: 

As to England, the act of the session of the eleventh and twelfth 
years of the reign of Her present Majesty, chapter 43, intituled "An act 
to facilitate the performance of the duties of justices of the peace out 
of sessions within England and Wales with respect to summary con­
victions and orders," and any acts amending the same. 

As to Ireland, within the police district of Dublin metrop'OliS, the acts 
regulating the powers and duties of justices of the peace for such dis­
trict, or of the police of such district, and elsewhere in Ireland, " The 
petty sessions (Ireland) act, 1851," and any act amending the same. 

In Scotland the term " misdemeanor " means a crime and offense. 
The term " trade union " means such combination, whether temporary 

or permanent, for regulating ihe relations between workmen and mas­
ters, or between workmen and workmen, or between masters and mas­
ters, or for imposing restrictive conditions on the conduct of any trade 
or business as would, if this act had not passed, have been deemed to 
have been a.n unlawful combination by reason of some one or more of its 
purposes being in restraint of trade: Proviaca, That thiB act shall not 
affect-

1. •Any agreement between partners as to their own business. 
2. Any agreement between an employer and those employed by him 

as to such employment. 
3. Any agreement in consideration of the sale of the good will of a 

business or of instruction in any profession, trade, or handicraft. 
REPEAL. 

24. The trades-unions fUnds protection act, 1869, is hereby repealed t 
Provided, That thls reveal shall not atrect-

(1) Anything duly done or suffered under the said act. 
(2) Any right or privilege acquired or any liability incurred under 

the said act. 
(3) Any penalty, forfeiture1 or other punishment incurred 1n respect 

to any -0ffense against the said act. 
(4) The institu~ion of .any investig!1tion or legal proceeding or any 

other remedy for ascertaming, enforcmg, recovering, or imposing any 
such liability, penalty, forfeiture, or punishment as aforesaid. 

SCHEDULES. 

FffiST SCHEDULE. 

Of matters to be provided for by the roles of trade-unions registered 
under thi's act. 

1. The name of the trade-union and place ~! meeting for the busi­
ness of the trade-union. 

2. The whole of the objects for which the trade-union ls to be estab­
lished, the purposes for which the funds thereof shall be applicable, 
and the conditions under which any member may become entitled to any 
benefit assured thereby, and the fines and forfeitures to be imposed on 
any member of such trade-union. 

3. The manner of maktilg, altering, amending, and rescinding rules. 
4. A provision for the appointment and removal of a general com­

mittee of management, of a trustee or trustees, treasurer, and other 
officers. 

5. A provision for the investment of the funds and for an annual or 
periodical audit of accounts. 

6. The inspection of the books and names of members of the trade­
union by every person having an interest in the funds of the trade· 
union. 

SECOND SCHEDULE. 
Maximum feeg : £ 

For registering trade-union_________________________ 1 
For registering alterations in roles ___________________ O 
For inspection of documents______________________ 0 

ENGLISH TR.ADE-UNION ACT AMENDMENT, 1876. 

s. d. 
0 0 

10 0 
2 6 

CH.AP. 22. An act to amend the trade-union act, 1871. (30th .Tune, 
1876.) 

Whereas it is expedient to amend the trade-union act, 1871: Be it 
therefore 
Enacted by the Queen's tnost E:ccellent Majesty, by and with th6 

a<Lvice an<L consent of the Lords Bpirit1wL and Temporal, and Commons, 
in this present .Parliament a&sernbled, and 'by the authority ()j the same, 
as follows: 

1. This act and the trade-union act, 1871, hereinafter termed the 
principal act, shall be construed as one act, and may be cited together 
as the " trade-union acts, 1871 and 1876," and this act may be cited 
separately as the "trade-union act amendment net, 1876 .... 

2. Notwithstanding anything in section 5 of the principal act con-
. ta1ned, a trade-union, whether registered or unregistered, which insures 
or pays money on the death of a child unde1· 10 years of age, shall be 
deemed to be within the. provisions of section 28 of the friend11 
socl~tles .net, 1875. 
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3. Whereas by section 8 of the principal act it ·is enacted that "the 
real or personal e tate of any branch of a trade-union shall be vested 
in the tru tees of such branch," the said section shall be read and 
construed as if immediately after the hereinbefore-reeited words there 
were inserted the words ·• or of the trustees of the trade-union, if the 
rules of the trade-union so provide." 

4. When any per on, being or having been a trustee of a trade-union 
or of any branch of a trade-union, and whether appointed before or 
after the legal establishment thereof, in whose name any stock belong­
ing to such union or branch transferable at the Bank of England or 
Bank of Ireland is standing, either jointly with another or others or 
solely, is absent from Great Britain or Ireland, respectively, or becomes 
bankrupt, or files any petition, or executes any deed for liquidation of 
his affairs by assignment or arrangement, or for composition with his 
creditors, or becomes a lunatic, or is dead, or has been removed from 
his office of trustee, or if it be unknown whether such person is living 
or dead; the registrar, on application in writing from the secretary and 

. three members of the union or branch, and on proof satisfactory to him, 

. may direct the transfer of the stock into the names of any other 
persons as trustees for the union or branch ; and such transfer shall 

·be made by the surviving or continuing trustees, and if there be no 
such trustee, or if such trustees refuse or be unable to make such 
transfer, and the registrar so direct, then by the accountant general 
or deputy or assistant accountant general of 1.he Bank of England .or 
Bank of Ireland, as the case may be ; and the governors and compames 

·of the Bank of England and Bank of Ireland, respectively, are hereby 
. indemnified for anything clone by them or any of their ofilcers in pur­
-suance of this provision against any claim or demand of any ·person 
injuriously affected thereby. 

5. The jurisdiction conferred in the case of certain offenses by section 
12 of the principal act upon the court of summary jurisdiction f()r the 

· place in which the registered office of a trade-union is situate may be 
exercised either by that court or by the court of summary jurisdiction 

·for the place where the offense has been committed. 
6. Trade-unions carrying or intending to carry on business in more 

than one country shall be registered in 1.he country in which their 
· registered office is situate ; but copies of the rules of such unions, and 
of all amendments of the same, shall, when registered, be sent to the 

· registrar of each . of the other countries to be recorded by him, and 
until such rules be so recorded the union shall not be entitled to any 
of the privileges of this act or the principal act in the country in which 
such rules have not been recorded, and until such amendments of rules 
be recorded the same shall not take effect in such country. 

In this section " country" means England, Scotland, or Ireland. 
7. Whereas by the "life assurance companies act, 1870," it is pro­

vided that the said act shall not apply to societies registered under the 
acts relating to friendly societies : The said act (or the amending acts) 
shall not apply nor be deemed to have applied to trade-unions registered 
or to be registered under the principal act. 

· 8. No certificate of registration of a trade-union shall be withdrawn 
or canceled otherwise than by the chief registrar of friendly societies, 
or in the case of trade-unions registered and doing business exch1Sively 
' in Scotland or Ireland, by the assistant registrar for Scotland or 
Ireland, and in the following cases: · 

(1) At the reque t of the trade-union to be evidenced in such manner 
as such chief or assistant registrar shall from time to time direct. 

(2) On proof to his satisfaction that a certificate of registration has 
been obtained by fraud or mistake, or that the registration of the trade­
union has become void under section 6 of the trade-union act, 1871, 
or that such trade-union has willfully and after notice from a registrar, 

. whom it may concern, violated any of the provisions of the trade-union 
acts, or has ceased to exist. 

Not less than two months' previous notice in writing, specifying 
briefly the ground of any proposal, withdrawal, or canceling of cer­
tificate-unless where the same is shown to have become void as afore­
said in which ca e it shall be the duty of the chief or assistant regis­
trar' to cancel the same forthwith-shall be given by the chief or 
assi tant registrar to a trade-union before the certificate .of registration 
of the same can be withdrawn or canceled, except at its request. 

A ·trade-union whose certificate of registration has been withdrawn 
or canceled shall, from the time of such withdrawal or canceling, 

· absolutely cease to enjoy as such the privileges of a registered trade­
union, but without prejµdice to any liab.ility actually incurred by such 

. trade-union, which may be enforced agamst the same as if such with­
drawal or canceling had not taken place. 

9. A person under the age of 21, but above the age of 16, may be a 
member of a trade-union, unless provision be made in the rules thereof 
to the contrary, and may, subject to the rules ·of the trade-union, enjoy 
all the rights of a member except as herein provided, and execute all 
i.nstruments and give all acquittances necessary to be executed or given 
under the rules, but shall not be a member <?f the committee of manage­
ment trustee, or treasurer of the trade-umon. 

10'. A member of a trade-union not being under the age of 16 years 
may by writing under his hand, delivered at, or sent to, the registered 
office of the trade-union, nominate any person not being an officer or 
servant of the trade-union (unless such officer or servant is the hus­
band, wife, father, mother, child, brother, sister, nephew, or niece of 
the nominator), to whom any moneys payable on the death of such 
member not exceeding £50 shall be paid at his decease, and may ·from 
time to time revoke or vary such nomination by writing under his hand 
similarly delivered or sent; and on receiving satisfactory proof of the 

· death of a nominator 1.he trade-union shall pay to the nominee the 
amount due to the deceased member not exceeding the sum aforesaid. 

11. A· trade-union may, with the approval in writing of the chief 
registrar of friendly societies, or in the case of trade-unions registered 
and doing business exclusively in Scotland or Ireland, of the assistant 

. registrar for Scotland or Ireland, respectively, change its name by the 
consent of not less than two-thirds of the total number of members. 

No change of name shall affect any right or obligation of the trade­
union or of any member thereof, and any pending -legal proceedings 
may be continued by or agalnst the trustees of the trade-union or any 
other officer who may sue or be sued on behalf of such trade-union, 
notwithstanding its new name. 

12. Any two or more trade-unions m~y; by the consent of not Jess 
than two-thirds of the members of each or every such trade-union, 

' become amalgamated together as one trade-union, with or without any 
dissolution or cllvision of the funds of iiuch trade-unions, or either or 
any of them; but no amalgamation shall prejudice any right of a 
creditor of either or any union party thereto. 

· 13. Notice in writing of every change of name or amalgamation 
signed, in the case of a change of name, by seven members, and counter­
signed by 'the secretary of the trade-union changing its name, and 
accompanied by a statutory declaration by such secretary that the 
provjsions of this act in respect of changes of name have been complied 

with, and in the case of an amalgamation signed by seven members . 
and countersigned by the secretary of each or every union party thereto' 
and accompanied by a . statutory ~eclarat.ion by each or ev~ry such 
secretary that the provisions of this act m respect of amalgamations 
have been complied with, shall be sent to the central office established 
by the friendly societies act, 1875, and registered there, and until 
such change of name or amalgamation is so registered the same shall 
not take effect. 

14. The rules of every trade-union shall provide for the manner of 
dissolving the same, and notice of every dissolution of u trade-union 
und.er the hand of the secretary and -seven members of the same shall 
be sent within 14 days thereafter to the central office hereinbefore 
mentioned, or in the case of trade-unions registered and doing business 
exclusively in Scotland or Ireland, to- the assistant registrar for Scot­
land or Ireland, respectively, and shall be registered by them: Prov ided, 
That the rules of any trade-union registered before the pa sing of this 
act shall not be invalidated by the absence of a provision for disso­
lution . 

15. A trade-union which fails to give any notice or send any docu­
ment which it is required by this act to give or send, and every officer 
or other person bound by the rules thereof to give or send the same, 
or if there be no such officer, then every member of the committee of 
management of the union, unless proved to have been ignorant of, or 
to have attempted to prevent the omission to give or send the same, is 
liable to a penalty of not less than £1 and not more than £5, recover­
able at the suit of the chief or any assistant registrar of friendly 
societies, or of any person aggrieved, and to an -additional penalty of 
the like amount for each week during which the omission continues. 

16. So much of section 23 of the principal act as defines the term 
" trade-union," except the proviso qualifying such definition, is hereby 
repealed, and in lieu thereof be it enacted as follows : 

The term " trade-union " means any combination, whether temporary 
or permanent, for regulating the relations between workmen and 
masters, or between workmen and workmen, or between masters and 
masters, or for imposing restrictive conditions on the conduct of any 
trade or business, whether such combination would or would not, if 
the principal act had not been passed, have been deemed to have been 
an unlawful combination by reason of some one or more of its purposes 
being in restraint of trade. 

E~GLISH TRADE-UNrO~ Ac:r AMENDUENT, 1906. 
Chap. 47. An act to provide for the regulation of trades-union and trade 

disputes. (Dec. 21, 1906.) 

Be it enacted by the King's most Erecellent Majesty, by and 1oith the 
ad-r:ice and consent of the Lords spiritual and temporal, and Commons, 
in thi.s present Pm·Hament assembled, and by the authority of tlle same, 
as follows: 

1. The following paragraph shall be added as a new paragraph after 
the first paragraph of section 3 of the conspiracy and protection of 
property act, 1875 : 

"An act done in pursuance of an agreement or combination by two or 
more persons shall, if done in contemplation or furtherance of a trade 
dispute, not be actionable unless the act, if done without any such 
agreement or combination, would be actionable." 

2. (1) It shall be lawful for one or ~ore persons, acting on their 
own behalf or on behalf of a trade-union or of an individual employer 
or firm in contemplation or furtherance of a trade dispute, to attend 
at or near a house or place where a person resides or works or carries 
on business or happens to be, if they so attend merely for the purpose 
of peacefully obtaining or communicating information or of peacefully 
persuading any person to work or abstain from working. 

(2) Section 7 of the conspiracy and protection of property act, 1875, 
is hereby repealed from " attending at or near " to the end of the sec­
tion. 

3. An act done by a person in contemplation or furtherance of a 
trade dispute shall not be actionable on the ground. only that it induces 
some other person to break a contract of employment or that it is an 
interference with the trade, business, or employment of some other per­
son, or with the right of some other person to dispose of his capital 
or his labor as he wills. 
. 4. (1) An action against a trade-union, whether of workmen or 

masters, or against any members or officials thereof on behalf of them­
selves and all other members of the trade-union in respect of any tor­
tious act alleged to have been committed by or on behalf of the trade 
union shall not be entertained by any court. 

(2) Nothing in this section shall affect the liability of the trustees 
of a trade-union to be sued in the events provided for ·by the trade -
nnion act, 1871, section 9, except in respect of any tortiot:Is act com­
mitted by or on behalf of the union in contemplation or in furtherance 
of a trade dispute. 

5. (1) This act may be cite\} as the trade-disputes act, 1906, and 
the trade-union acts, 1871 and 1876, and this act may be cited together 
as the trade-union acts, 1871 to 1906. 

(2) In this act the expression "trade-union" has the same meaning 
as In the trade-union acts, 1871 and 1876, and shall include any combi­
nation as therein defined, notwithstanding that such combination may 
be the branch of a trade-union. 

( 3) In this act and in the conspiracy and protection of property act, 
1875, the expression " trade dispute " means any dispute be.tween em­
ployers and workmen or between workmen and workmen which is con­
nected with the employment or nonemployment or the terms of the 
employment or with the conditions of labor of any person, and the 
expression " workmen " means all persons employed in trade or industry, 
whether or not in the employment of the employer with whom a trade 
dispute arises; and, in section 3 of the last-mentioned act, the words 
" between employers and workmen " shall be repealed. 

Mr. CLAYTON. Mr. Speaker, I now yield to the gentleman 
from Illinois [Mr. GRAHAM] eight minutes. I have eight min­
utes remaining, and I yield eight minutes to the gentleman. 

Mr. GRAHAM. Mr. Speaker, this question has been so thor­
oughly discussed from the legal viewpoint that I feel justified 
in looking at it for a few moments from a different angle. I 
believe that there is real need for this proposed legi lation and 
that the need for it is largely the result of the chnnrred condi­
tions which have come during the past 50 or GO years, largely 
as a result of the invention and perfection of labor-saving 
machinery •. 

I 
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In natural opportunities this country stands without a par­

allel, so far as I Im.ow. Its immense area of rich agricultural 
land, its vast bodies of fine forest, its great measures of coal 
and oil and gas, its immense quantity of iron and copper and 
gold and silver, all waiting for the developing touch of labor, 
put our country in a class all its own. 

Add to these natural opportunities the remarkable inventive 
genius of the American people, and the remarkabl~ perfection 
Qf the machines they have invented for converting these natural 
opportunities into the form of concrete wealth, and then· add to 
all that the productive power of the millions upon millions of 
laborers who came to our shores ready for work and willing to 
work, and you have a combination for producing wealth almost 
beyon,d the power of the imagination to conceive. 

The result has been that our natural wealth has increased by 
leaps and bounds. 

The census of 1900 estimated the natural wealth at about 
$110,000,000,000. 

But how was that wealth distributed among the people? 
That census gave us 12,500,000 families in the United States. 
The unchallenged fact is that in the distribution of the na-

tional wealth more than half of it was owned by 125,000 fami­
lies. In other words, 125,000 of these families owned more of 
the Nation's wealth than the other 12,375,000 families, . or, in 
yet other words, 1 per cent of the families of the country owned 
more property than the other 99 per cent. . 

And owning so much of the country's wealth also includes 
owning largely the means of producing more wealth. 

And during the past decade these conditions have doubtless 
become greatly intensified. 

The consolidation of banking institutions and of life insur­
ance companies and of trusts of one kind and another during 
the past 10 years has no doubt concentrated the wealth of the 
country in the hands of even fewer people who control not alone 
their own funds, but a!so vast amounts of trust funds placed 
in their hands and quite as serviceable to them as if their own. 

This is not a mere theory, it is an actual condition, and must 
be reckoned with. As I said before, it results largely from the 
invention of labor-saving and wealth-producing machinery, and 
from the further fact that the laws were made in the interest 
of a favored few, who also managed to get most of the benefits 
accruing from these inventions. 

While these machines and these millions of workers were 
creating wealth so rapidly, wisdom would have suggested legis­
la.ti"rn action to prevent the creation of an aristocracy of wealth, 
and, for the greater safety of republican government, secure a 
more general distribution of it, but instead of doing so, we legis­
lated through protective tariff laws and patent laws, for the 
very purpose of gathering it into the coffers of a few only of our 
people. A result is, as I have stated, that to-day the great bulk 
of the wealth of the country is concentrated in the hands of a 
comparatively few of our people, and those few insist on run­
ning not only the business of the country but its politics also. 

It is axiomatic that wealth is power, and hence that those 
who control the wealth of a country will to a corresponding 
extent exercise the power in that country. 

Under our system of government the courts are to society 
almost what the rudder is to the ship. They have the last word 
as to the meaning of the laws enacted. 

Then, too, in many ways judicial decisions give trend and di­
rection to new conditions concerning which rights have to be 
determined before legislative action is had. 

Hence if the great special interests could nominate the men 
who are to pass upon the laws and declare their meaning, it 
would not make very much difference who made the laws. 

Fletcher, of Saltoun, said, "Give me the making of the 
people's ballads, and I care not who makes their laws." 

He would have been more accurate had he said, "Give me 
power to name the men who construe the laws, and I care not 
who makes them." 

If I am not mistaken there is a feeling pretty general among 
the people, and growing quite too rapidly, that the "big in­
terests" wield altogether too great an influence in the selec­
tion of the men who occupy places on tbe Federal bench. In 
my opinion a great many, even of consenative people, think 
the Federal judiciary is recruited too largely from the ranks 
of those lawyers who have been the professional representatives 
of great interests, and that they have in some instances been 
so far affected by their professional environment as to forget 
the due and proper relations between the rights of persons and 
the rights of property. This result might naturally be ex­
pected. The training of years can not be put aside quickly. 
Their lives were spent fighting for the rights of property, and 
that point of view is apt to remain, for they continue human 
after their elevation to the bench. 

XL VIII--406 

This thought gives much sanction to the position urged by 
Mr. Bryan, that the indorsements of successful applicants for 
places on the Federal bench should be made public. As a re­
sult · of this attempted deification of property and property 
rights there is to-day a very sharp conflict waging, and this bill 
is one of the results of that conflict. 

A great man from my State, one of the greatest of Americans; 
nay, one of the greatest ·of men, said that on a question between 
the man and the dollar he stood for the rights of the man as 
against the rights of the dollar [applause] ; and on that propo-. 
sition I stand with him. Property rights are getting too much 
recognition · at the expense of human rights, and this bill is 
simply an attempt to get back to where Abraham Lincoln would 
have us; it is simply an assertion of the rights of men as 
against the rights of property. [A:pplause.] 

I am willing to acknowledge the great value of precedents in 
the administration of justice, especially wise and sound prece­
dents, but I sometimes think we lawyers are too much wedded 
to and guided by precedents, especially when we are dealing 
with conditions essentially different from those under which 
the precedents were made. The eminent gentleman from Penn­
sylvania [Mr. MooN] tells us what courts and judges have said 
in the past, and argues as if he thought when a court has said 
something it should be as a law of the :Medes and Persians .. 
Without admitting the accuracy of his views as to what the 
courts have said, I maintain that under the conditions which 
confront us we have a right to take new ground and to meet 
new conditions by new remedial measures. 

This bill is based on the theory that under the guise of re­
straining orders and injunctions the equity powers of the courts 
have been misused, if not abused, by Federal judges in the inter­
est of property rights, and, as I have said, their former profes­
sional connection too often gives color to the _charge and often 
inclines the public to believe it may be so. The belief is quite· 
general, and some of the cases give it foundation, that Federal 
judges have sfretched the equity powers of the court till they 
extend into the field of the common law, and even to that of 
the criminal law. This constitutes a serious invasion of the 
constitutional rights of the citizen, as it deprives him of the 
right of trial by jury in cases where he is entitled to it by the 
fundamental law. 

In this struggle for human rights as against the rights of 
property those who are ranged on the side of the man against 
the dollar ru.'e not asking for anything they are not entitled to. 
They contend that they are not the aggressors. They are only 
defending rights they already had and which, through the ag­
gression of their opponents, they are in danger of losing. They 
are not nsking for special legislation; they only ask that they 
be not made the victims of special laws made by the courts 
through the unjust, unlaWful, and unwise extension of its equity 
powers. 

It is to prevent this unhappy result that this bill is offered, 
and it is wisely and conservatively intended to reach that situa­
tion, and is, "in my judgment, a happy solution of the difficulty, 
giving to the man and the dollar the rights which each is en­
titled to. 

I will not attempt a complete analysis of the bill, but I do 
desire to call attention to a few of the changes it makes. 

In any system for the administration of justice there is no 
fact more important or fundamental than notice to the party 
to be affected. It is axiomatic that every man is entitled to 
his day in court. To deprive a man of his rights without notice 
and a chance to be heard is the grossest tyranny, unless giving 
such notice would work a greater injury to some one ~lse. 

Perhaps there is no severer indictment of the tyrant Nero 
than that he caused his imperial rescripts to be posted so 
high upon the walls of Rome that the citizens could · not read 
them and then punished them for the violation of laws of 
which they had no proper notice. 

The practice of issuing temporary injunctions without notice 
has gro-WU to be too common. Often · a temporary restraining 
order so issued was allowed to stand indefin,itely, although 
supported by no evidence beyond a sworn statement that if it 
did not issue without notice irreparable injury would result. 
Under the provisions of this bill it will be necessa ry to state 
the facts showing how irreparable injury would follow if the 
order is not issued, and when issued the temporary order must 
at once be entered on the court record and remains valid for 
only seven days after entry. Under certain conditions it i:nay 
be extended se-ren more days only without notice to the party· 
affected.. 

Another cause for complaint has been that the injunction 
order often referred those affected by it to the bill ·of com­
plaint for details as to what the court commanded them to do 
or not to do. /1-S the court and court fil~s were. often far 
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removed from the place where the order was to be in effect, 
it was difficult for tho e concerned to know just what was pro­
hibited. This bill cures that by providing that the order itself 
shall give the necessary information. . 

Under the present arrangement it is in the discretion of the 
judge whether he shall req.uire the complainant to give bond. 
This bill prohibits the issuing of any injunction or restraining 
order until a good and sufficient bond is first filed. 

Many restraining orders heretofore issued in labor di putes 
were so worded as to include everybody in the world. This 
bill limits the restraining order to the parties defendant and 
those acting in concert with them, and is binding only on those 
who in some way have actual notice of it. 

It also contains a provision against compulsory personal 
service, vindicates the right of freedom of speech and of 
peaceably assembling in a lawful manner, and of doing anything 
which might lawfully be done if there were no labor dispute 
pending. The bill is, in my judgment, both wise and necessary. 
For years there has been a demand for it; Pres~dents have 
recommended it; measure after measure has been inh·oduced 
and considered; but, until a Democratic House took it up, it 
continued to slumber peacefully- in the appropriate pigeonhole. 

To-day the Democratic House will breathe the breath of life 
into it and start it on its way. I hope it will soon find a place 
in the statute book, and that it will prove a buttress, a bulwark 
to protect human rights against the unjust encroachments of 
mere property rights. [Applause.] 

Mr. McCOY. Mr. Speaker, it is not my purpose to .speak of 
this bill as a lawyer or to discuss the legal aspects of it. The 
report of the majority of the Committee on the Judiciary and 
the very able arguments of the gentleman from West Virginia 
[1\!r. DAVIS] leave nothing to be said in regard to the legal 
aspects of the measure. 

What I should like to do is to call attention to and emphasize 
an unfortunate and, as it seems to me, a certain dangerous atti­
tude which has been assumed and, I presume, is still held 
toward remedial legislation of this kind. In the report of the 
hearings on the matter of injunctions before the Committee on 
the Judiciary an attorney representing . an association opposing 
the enactment into law of any of the propositions being consid­
ered by the committee disclosed the attitude that I have indi­
cated. One of the members of the committee said to him: 

I should like to ask you this question : In the course of an experience 
which has been more extensive than that of any other man I know, has 
it come to your observation that the writ of injunction in its issuance 
is abused in any way at all? _ 

The reply was : 
Never. They are really very hard to get. 
He was asked further : 
Is there any suggestion that it occurs to you to make for a change 

in the administration of the law? 
And he replied: 
No; not even the one contained in the propCl"'Hion of Mr. Moo~ in 

the Ia.st Congress • • •. 
The proposition of Mr. MooN is, I believe, what is now being 

offered as a substitute for the bill under consideration. 
It is conclusively shown by what has been stated this after­

noon by the gentleman from West Virginia [Mr. DAVIS] that 
abuses do exist, so serious that they have called forth mes­
sages from at least two Presidents of the United States, one of 
whom was formerly a Federal judge. It is a matter of com­
mon knowledge that many other judges declare that such 
abuses do exist, and any lawyer who has had occasion to keep 
posted as to the law of injunctions knows it, and, if he is frank, 
.will so admit. Therefore the gentleman to whom I refer differs 
with the entire Judiciary Committee and with these judges 
and lawyers. 

Employers of labor have a right to e~ect and demand that 
those attorneys whom they employ to guard what they believe 
to be their rights in matters of this kind shall advise them not 
(Inly what the law is, but also when abuses have arisen what 
the law ought to be, and I repeat that it is most unfortunate 
that those who are learned in the law should not deem that 
they have a higher duty to perform than merely giving such 
advice as may, from a purely selfish point of view. seem to be 
in the interest of those by whom they are retained, namely, to 
endeavor to be real counselors on one of the gravest problems 
of tlie day. 

l\Ir. OLAYTON. Mr. Speaker, I ask unanimous consent to 
print in the RECORD the report of the committee on this bill, 
the acts of Oongress relating to injunctions, and also the views 
of the minority on the same bill. 

The SPEAKER pro tempore. The gentleman from Alabama 

gsks unanimous consent to insert in the RECORD the matter indi­
ated. Is there objection 'l [After a pause.] The Chair hears 
one. 

The reports referred to are as follows: 
[House Report No. 612, Sixty-second Congress, second session.] 

REGULATION OF IN.TUXCTIO~S. 

Mr. CLAYTON, from the Committee on the Judiciary, submitted the 
following report, to· accompany H. R. 23635: 

The Committee on the Judlciar;v:, lul.ving had under consideration 
H. R. 23635, to amend an act entitled "An act to codify, revise a.nd 
amend the laws relating to the judiciary," approved March 3 '1911 
r~port the same l?ack with the recommendation that the bill do pass. ' 

The too ready issuance of injunctions or the is uance without proper 
precautions or safeguards has been called to the attention of the Con­
gress session after session for many years. The bill now reported 
seeks to remedy the evils complained of by legislation directed to those 
specific matters which have ~iven riBe to most criticism. These mat­
ters are so segregated in various sections of the bill that they may be 
separately discussed. 

I. 
The first section of ~he bill amends section 263 of the judicial code, 

whic~ relates to two distinct steps in the procedure, namely, notice and 
security. But the amended section relates only to the notice leavina 
t~e matter of security to be dealt with by a new section, 266a.' b 

FORMER STATUTES. 

In order to fully understand the subject of notice in injunction cases 
it is necessary to give an historical rt'.!sum~ of the subject. In the judi­
ciary act of 1789, which was passed during the first session of that 
year, Congress having created the different courts according to the 
scheme outlined by Chief Justice Ellsworth, conferred u~on the courts 
power to issue all writs, including writs of ne exeat a form of in­
junction), accor~lng to legal usages and practice. In 703, however, 
there was a. revision of that statute, and among other things the same 
powers, substantially, were conferred upon the judges as before· but 
at the end of the secti~n authorizinfi"' the issuance of injunctions' was 
this language : . " No inJunction sha l be issued in any case without 
reasonable previous notice to the adverse party or his attorney " 

The law stood thus until the general revision of 1873, duruig which 
period the law ~essly required reasonable notice to be given in all 
cases. But the will of Congress as thus expressed was completely 
thwarted and the statute nullified by the peculiar construction placed 
upon it .bY. the courts. The question frequently arose. The courts got 
around it m various ways, but usually by holding that it did not apply 
to a case of threatened irreparable injury, notwithstanding that its lan­
guage was br-0ad and sweeping, plainly covering all cases. Another 
form of expression often used is found in Ex pa.rte Poultney ( 4 ·Peters 
c. c. c., 472) : 

"Every court of equity possesses the power to mold its rules in re­
lation to the time of appearing and answering so as to prevent the rule 
from working injustice, and it is not only in the power of the court 
but it is its duty to ex~rcise a sound discretion upon this subject." ' 

The court found a. SlIIlilar method of evading the sweeping prohibi­
tion of the revision of 1793, with respect to notice in Lawrence v. Bow­
man. (1 U. S. C., Alester, 230.) 

But the earliest provision requiring notice came before the Supreme 
Court in 1799, in New York v. Connecticut (4 Dall 1) Its constitu­
tionality WllS not qustioned. The only issue was as to. the sufficiency 
of t~e. !1otice, C~ief Justice Ellsworth, for the court, saying: "Tbe 
proh1b1hon cont::nned in the statute that writs of injunction · shall 
not be granted without reasonable notice to the adverse party or his 
attorney extends to injunctions granted by the Supreme Court or the 
circuit c~nrt as well as to those that may be granted by a single judge. 
The design and effect, however, of injunctions must render a shorter 
notice, reasonable notice, in the case of an application to a court than 
would be so construed in most cases of an application to a single 
judge, and until a general rule shall be settled the particular circum­
stances of each case must also be regarded." 

Here was a case in which, although no point was made by counsel 
on any question of constitutionality, the Supreme Court accepted the 
comprehensive requirement of the act of 1793 as binding on all the 
Federal courts. 

Now we come to the present law, found in ·section 263 of the Judicial 
Code, and reading thus : 

" Whenever notice is given of a motion for an ilij.unctlon out o.f a. 
district court the court or judge thereof may, if there appears to be 
danger of irreparable injury from delay, grant an order restraining the 
net sought to be enjoined until the decision upon the motion ; and such 
order may be granted with or without security, in the discretion of 
the court or judge." . 

This was the law as contained in section 718 of the Revised Statutes, 
said section having been enacted in 1872. It simply embodies the prac­
tice of the courts with re pect to notice, a practice established not­
withstanding the nonconformity of the practice to the positive require­
ment of the act of 1793. 

PROPOSED CHANGES. 
But it will be seen that the giving of notice and requiring security, 

left by the present law to the discretion of the court, is by this bill a 
positive duty, except where irreparable and immediate injury might 
result from the giving of a notice or the delay incident thereto, in 
which case the court or judge may issue a temporary restraining order 
pending the giving of the notice. The concluding part of the a.mended 
section bas an effect to safeguard parties from the reckless a.nd incon­
siderate issuance of restraining orders. Injuries compensable 1n 
damages recoverable in an action at law are not treated or considered 
by the courts as irreparable in any proper legal sense, and parties 
attempting to show why the injury sought to be restrained is irrep­
arable would often disclose an adequate legal remedy. This provision 
requires the reason to appear in the order, but it should be read fa con· " 
nection with the new section 266b, requiring the order to be made by 
the court or judge to be likewise speeific in other es entials, and section 
266c, requiring that every complaint filed for the purpose of obtaining 
the order, in the cases there specified, shall contain a particular de­
scription of the property or property right for which the prohibitive 
power of the court is sought, and that such complaint shall be verified. 

A valuable provision of the amendment is one that .a restraining 
order issued without notice "shall by its terms expire within such 
time after entry, not to exceed seven days, as the court or judge mar 
fix, unless within the time so ftxed the order is extended or renewed 
for a like period, after notice to those previously served, it any, aJ;l.Q 
for good cause ~hown, and the reasons for such extension shall be 
entered of record." 

A legislative precedent for snch legislation is found in the act of 
1807, wherein it was provide:l that injunctions granted by the district 
courts "shall not, unless so ordered by the circuit court, continu~ 
longer than to fhe circuit court next ensuing, nor shall an injunction 

,• 
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be . issued by a district judge in any case where a party bas bad n 
reasonable time to apply to the circuit court for the writ." (U. S. Stat. 
L., vol. 2, p. 418.) 

If the views of President Taft on this subject have not changed, he 
will welcome an opportunity to approve a bill containing such provisions 
as those in the amendment governing notice, because in his message of 
December 7, 1909, to the regular session of the Sixty-first Congress, 
after a quotation from the Republican platform of 1908, he said: 

"I recommend that in compliance with the promise thus made ap­
propriate legislation be adopted. The ends of justice will best be met 
and the ..chief cause of complaint against HI-considered injunctions 
without notice will be removed by the enactment of a statute forbid­
ding hereafter the issuing of any injunction or restraining order, 
whether temporary or permanent, by any Federal court without pre­
vious notice and a reasonable opportunity to be heard on behalf of 
the parties to be enjoined, unless it shall appear to the satisfaction of 
the court that the delay necessary to give such notice and hearing 
would result in irreparable injury to the complainant, and unless, also, 
the court shall from the evidence make a written finding, which shall 
be spread upon the court minutes, that immediate and irreparable in­
jury is likely to ensue to the complainant, and shall define the injury, 
state why it is irreparable, and shall also indorse on the order issued 
the date and the hour of the issuance of the order. Moreover, every 
such injunction or restraining order issued without previous notice and 
opportunity by the defendant to be beard should by force of the statute 
expire and be of no effect after seven days from the issuance thereof 
or within any time less than that period which the court may fix, 
unless within such seven days or such less period the injunction or 
order is extended or renewed after previous notice and opportunity to 
be heard. 

" My judgment is that the passage of such an act, which really em­
bodies the best practice in equity and is very likely the rule now in 
force in some courts, will prevent the issuing of ill-advised orders of 
injunction without notice and will render such orders, when issued, 
much less objectionable by the short time in which they may remain 
effective." 

II. 
Section 266a simply requires security for costs and damages in all 

cases, leaving it no longer within the discretion of the courts whether 
any such security or none shall be given. 

Prior to the said act of 1872 (contained in the revision of 1873) 
there appears to have been no legislation on the matter of security 
in injunction cases; but that security was usually required is a fact 
well known to the legal profession. It seems clearly just and salu­
tary that the extraordinary writ of injunction should not issue in 
any case until the party seeking it and for whose benefit it issues 
has provided the other party with all the protection which security 
for damages affords. 

It appears by the authorities, both English and .American, to have 
been always within the range of judicial dlscretion, in the absence of 
a statute, to waive security, though better practice bas been to re­
quire security as a condition to issuing restraining orders and injunc­
tions. 

The new section, 266a, takes the matter of requiring security out 
of the category of discretionary matters, where it was found by the 
committee on revision and permitted to remain. 

For a discussion of the existing law on the .question of security, we 
refer to Ilussell v. Farley. (105 U. S., 433.) 

III: 
Section 266b is of general application. Defen1;fants should never 

be left to guess at what they are forbidden to do, but the order 
" shall describe in reasonable detail, and not by reference to the bill 
of complaint or other document. the act or acts sought to be re­
strained." It also contains a safeguard against what have been here­
tofore known as dragnet or blanket injunctions, by which large num­
bers may be accused, and eventuaJiy punished, for violating injunctions 
in cases in which they were not made parties in the legal sense and 
of which they had only constructive notice, equivalent in most cases 
to none at all. Moreover, no person shall be bound by any such order 
without actual personal notice. 

EXISTING LAW AND PRACTICE. 

There was heretofore no Federal statute to govern either the matter 
of making or form and contents of orders for injunctions. Of course, 
where a restraining order is granted that performs the functions of 
order, process, and notice. But the writ of injunction, where tem­
porary; is preceded by the entry of an order, and where permanent by 
the en try of a decree. 

The whole matter appears to have been left, both by the States and 
the Federal Government, to the courts, which have mostly conformed 
to established principles. 

The most important of these was that the order should be suffi­
ciently clear and certaiu in its terms that the defendants could by an 
inspection of it readily know what they were forbidden to do. 

See Arthur v. Oakes, 63 Fed. Rep., 310, 25 L. R. An., 414 ; St. 
Louis Min .. etc., Co. v. Co. c. Montana Min. Co., 58 Fed. Rep., 129 ; 
Sweet v. Mangham,· 4 Jur., 479; 9 L. J. Ch., 323, 34 Eng. Ch., 51; 
Cother v. Midland R. Co., 22 Eng. Ch., 469. 

It should also be in accordance with the terms of the prayer of the 
bill. (State v. Rush County, 35 Kans., 150; McEldowney v . Lowther, 
49 W. Va., 348.) It should not impose a greater restraint than is 
asked ot· is necessary (Shubert v. Angeles, 80 N. Y. App. Div., 625; 
New York Fire Dept. 1.t. Baudet, 4 N. Y. Supp., 206). and should be 
specific and certain. (Orris v. National Commercial Bank, 81 N. Y. 
App. Div., 631 ; St. Ilege's Paper Co. v. Santa Clara Lumber Co., 55 
N. Y. App. Div., 225 ; Norris v. Cable, 8 Rich ( S. C.), 58; Parker v. 
First Ave. Hotel Co., 24 Ch. Div., 282 ; Hackett v. Baiss. L. R., 20 
Eq., 494; Dover Harbour v. London. etc., R. Co., 3 De G. F. & J., 
559; Low v. Innes, 4 De G. J. & S., 286.) 

So it appears that section 266b really does not change the best prac­
tice with respect to orders, but imposes the duty upon the courts, in 
mandatory form, to conform to correct rules, as already established 
by judicial precedent. 

That such provision is necessary and timely will appear upon an 
inspection of some orders which have issued. 

For instance, take the case of Kansas & Texas Coal Co. v. Denney, 
decided in the district court for Arkansas in 1899. And here, as in 
most of such cases, no full official report of the case can be obtained, 
but a mere memorandum. In this case the defendants (strikers) were 
ordered to be and were enjoined from " congregating at or near or on 
the premises of the property of the Kansas & Texas Coal Co. in, about, 
or near the town of Huntington, Ark., or elsewhere, for the purpose of 
intimidating its employees or preventing said employees from rendering 
service to the Kansas & Texas Coal Co. from inducing or coerciIJg by 

threats, lntimidationh force, or violence any of said employees to leave 
the employment of t e said Kansas & Texas Coal Co., or from in any 
manner interfering with or molesting any person or persons who may 
be employed or seek employment by and of the Kansas & Texas Coal Co. 
in the operation of its coal mines at or near said town of Huntington, 
or elsewhere." 

It will l:Je observed that a defendant in tl11tt suit would render himself 
liable to punishment for contempt if he met a man seeking employment 
by the company in a foreign country and pc:rsuaded him not to enter its 
service. 

The bill further provides that it s.hall be "binding only upon parties 
to the suit, their agents, servants, employees, and attorneys, or those 
in active concert with them, and who shall by personal service or olher­
wise have received actual notice of the same.' Unquestionably this is 
the true rule, but unfortunately the courts have not uniformly observed 
it. Much of the criticism which arose from the Debs case (64 Fed. Rep., 
724) was due to the fact that the court undertook to make the order 
effective not only upon the parties to ' the suit and those in concert with 
them, but upon all other persons whomsoever. In Scott v. Donald 
(165 U. S., 117), the court rebuked a violation by the lower court in 
the following language : 

"The decree is also objectionable because it enjoins persons not 
parties to the suit. This is not a case where the defendants named 
represent those not named. Nor is there alleged any conspiracy be­
tween the parties defendant and other . unknown parties. The acts 
complained of are tortious and do not grow out of any common action 
or agreement between constables and sheriffs of the State of South 
Carolina. We have indeed a right to presume that such officers, though 
not named in this suit, will, when advised that cettain provisions of 
the act in question have been pronounced unconstitutional by the court 
to which the Constitution of the United States refers such questions, 
voluntarily refrain from enforcing such provisions ; but we do not think 
it comports with well-settled principles of equity procedure to include 
them in an injunction in a suit in which they were not heard or rep­
resented or to subject them to penalties for contempt in disregarding 
such an injunction. (Fellows v. Fellows, 4 John. Chan., 25, citing 
Iveson v. Harris, 7 Ves., 257.) 

" The decree of the court below should therefore be amended l>y be­
ing restricted to the parties named as plaintiff and defendants in the 
bill, and this is directed to be done, and it is otherwise." · 

IV. 
-Section 266c is concerned with cases between " employer and em­

ployees, or between employers and employees, ot· between employees, or 
between persons employed and persons seeking employment, involving 
or growing out of a dispute concerning terms or conditions of em­
ployment." 

The first clause of the new section 266c relates to the contents and 
form of the complaint. It must disclose a threatened irreparable injury 
to property or to a property right of the party making the application 
for which there is no adequate remedy at law. And the property or 
property right must be described "with particularity.'' 

These requirements are merely those of good pleading and correct 
practice in such cases established by a long line of precedents, well 
understood by the profession and which should be but perhaps have 
not been uniformly applied. To show this it is only necessary to briefly 
state the applicable rules, citing some of the numerous authorities. 

As the granting of an injunction rests in some degree in the discre­
tion of the chancellor, allegations in the complaint should show candor 
and frankness. (Moffatt v. Calvert County Commissioners, 97 l\fd., 
266; Johnston v. Glenn, 40 Md., 200; Edison Storage Battery Co. v. 
Edison Automobile Co., 67 N. J. Eq., 44; Sharp v. Ashton, 3 Ves. & 
B., 144.) 

The omission of material facts which, in the nature of the case, 
must be known to the plaintiff will preclude the granting of the relief. 
(Sprigg v. Western Tel. Co., 46 Md., 67; Walker v. Burks, 48 Tex,, 
206.) 

An injunction may be refused if the allegations are argumentative 
and inferential. (Battle v. Stevens, 32 Ga., 25; Warsop v. Hastings, 
22 l\finn .• 437.) 

The allegations of the complaint must be definite and certain. (St. 
Louis v. Knapp Co., 104 U. S., 658.) 

The complaint must set forth the facts with particularity and minute­
ness (Minor v. 'ferry, Code Rep. N. S. (N. S.), 384), and no material 
fact should be left to inference. (Warsop v. Hastings. 22 Minn .. 437 ; 
Philphower v. Todd, 11 N. J. Eq., 54; Perkins v. Collins, 3 N. J. Eq., 
482.) 

Facts, and not the conclusions or opinions of the pleader, must be 
stated. (McBride v. Ross (D. C.), 13 App. Cas., 576.) 

An injunction should not ordinarily be granted when the material 
allegations are made upon information and belief. (Brooks v. O'Hara, 
8 Fed. Rep., 529 ; In re Holmes, 3 Fed. Rep. Cases No. 1, 562.) 

The complaint must clearly show the threats or acts of defendant 
which cause him to apprehend future injury. (Mendelson v. McCabe, 
144 Cal., 230; Ryan v. Fulghurn, 96 Ga., 234.) And it is not sufficient 
to allege that the defendant claims the right to do an act which plain­
tiff believes iliegal and injurious to him, since the intention to exercise 
the right must be alleged. (Lutman v. Lake Shore, etc., R. Co., 56 
Ohio St., 433; Attorney General v. Eau Claire, 37 Wis., 400.) 

The bill must allege facts which clearly ·show that the plaintiff will 
sustain substantial injury because of the acts complained of. (Home 
Electric Light, etc., Co. v. Gobe Tissue Paper Co., 146 Ind., 673 ; Bos­
ton, etc., Ry. Co. v. Sullivan, 177 Mass.; 230: McGovern v. Loiler 
(N. J. Ch .. 1890), 20 At!. Rep,, 209; Smith v. •Lockwood, 13 Barb., 209; 
Jones v. Stewart (Tenn. Ch. App., 1900), 61 Sev., 105; Spokane St. 
R. Co. v. Spokane, 5 Wash., 634 ; State v. Eau Claire, 40 WiEr., 533. ) 

And it is not sufficient to merely allege injury without stating the 
facts. (Giffing v. Gibb, 2 Black, 51!); Spooner v . McConnell, 22 Fed. 
Cases, No. 13245; Bowling v. Crook, 104 Ala., 130; Grant v. Cooke, 7 
D. c., 165 ; Coast Line R. Co. v. Caben, 50 Ga., 451 ; Dinwiddie v. 
Roberts, 1 Greene, 363 ; Wabaska Electric Co. v. Wymore Co.. Nebr., 
199; Lubrs v. Sturtevant, 10 Or., 170; Farland v. Wood, 35 W. Va., 
45~i~ce the jurisdiction in equity depends on the lack of an adequate 
remedy at law, a bill for an injunction must state facts from which the 
court can determine that the remedy at law is inadequate. (Pollock v. 
Farmers' Loan & Tr. Co., 157 U. S., 429 ; Safe Deposit, etc.,. Co. v. An-
niston, 96 Fed. Rep., 661.) · 

If the inadequacy of the legal remedy depends upon the defendant's 
insolvency, the fact of insolvency must be positively alleged. (Fulling­
ton v. Kyle Lumber Co., 139 Ala., 242; Graham v: Tankersley, 15 A!a., 
634.) 

An injunction will not be granted unless the complaint shows that a 
refusal to grant the writ will work irreparable injury. (California 
Nav. Co. v. Union Transp. Co., 122 Cal., 641; Cook County Brick Co., 
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92 Ill. App., 526 ; Manufacturers' Gas Co. v. Indiana Nat. Gas, etc., 
Co., 156 Ind., G79.) And it is not su:flicient imply to allege that the 
injury will be irreparable, but the facts must be stated so that the COUI't 
may see that the apprehension of irreparable injury is well founded. 
(California Nav. Co. -v. Union 'fransp. Co., 122 Cal., 641; Empire 
Transp. 80. v. Johnson, 76 Conn., 79; Orange City v. Thaye~ 45 Fla., 
502.) . 

The plaintiff must allege that he has done or is willing to do every­
thing which i n£:cessary to entitle him to the relief sought. (Stanley 
v. Gadsley, 10 Pet. (U. S.), 521; Elliott v. Sibley, 101 Ala., 344; 
Burham v. San Francisco U\ise l'llfg. Co., 76 Cal., 26 ; Sloan v. Cool­
baugh, 10 Iowa, 31; Lewis -v. Wilson, 17 N. Y. Supp., 128; Spann v. 
Sterns, 18 Tex., 556.) 

The second paragraph of section 266c is concerned with specific acts 
which the best opinion of the courts holds to be within the right of 
parties involved upon one side or the other of a trades dispute. The 
necessity for legislation concerning them arise out of the divergent 
vlews which the courts have expressed on the subject and the difference 
between courts in the application of recognized rules. It may be proper 
to notice, in p:is ing, that the State courts furnish precedents fre­
quently for action by the Federal courts, and vice versa, so that a 
pemicious rule or an error in one jurisdiction is quickly adopted by 
the other. It is not contended that either the Federal or the State 
courts have stood alone in any of the precedents which are disap­
proved. The provisions of this section of the bill are self-explanatory, 
and in justification of the language used we content -Ourselves with sub­
mitting quotations from recognized authorities. We classify these au­
thorities by quoting, first, the clauses of the bill to which they have 
part icular reference. 

The first clause : 
"And no such re training order or injunction shall prohibit any 

per on or per ons from terminating any relation -0f employment, or 
from ceasing to perform any work or lab-0r, or from recommending, 
advi ing, or persuadin.,I; others by peaceful means so to do." 

In Allis Chalmers Co. -v. Iron :Molders' Union ( C. C., 150 Fed. R., 
155 ) . Judge Sanborn said: 

"The conclusion to be drawn from the cases, as applicable to this 
controversy, is, I think, that the combination of the defendant unions, 
their members, and the defendant O'Leary, to strike, and to further 
enforce the strike, and if possible to bring the employers to terms by 
preventing them from obtaining other workmen to replace the striker , 
was not unlawful, because grounded on just cause or excuse, being the 
economic advancement of the union moldE!'s and the c-0mpetition of 
labor against capital." 

In Arthur v. Oakes (63 Fed. R., 310, 317). Justice Harlan, for the 
court, said : 

" If an employee quits without cause, and in violation · of an expre s 
contract to erve for a stated time, then his quitting would not be of 
right; and be would be liable for any damages resulting from a breach 
of his agreement, and' perhaps, in some states of case. to criminal 
prosecution for lo s of life or limb by passengers or others, directly 
resulting from his abandoning his post at a time when care and watch­
fulness were required upon his part in the discharge of a duty he had 
undertaken to perform. And it may be assumed for the purposes of 
this discussion that he would be liable in like manner where the con­
tract of service, by necessary implication arising out of the nature or 
the circumstances of the employment, required him not to quit the 
service of his employer suddenly and without reasonable n-0tice of his 
intC'ntion to do so. But the vital question remains: Whether a court of 
equity will, under any circumstances, by injunction, prevent one indi­
vidual from quitting the personal service of another? An affirmative 
answer to thi question is not, we think, justified by any authority to 
which our attention has been called or of which we ai·e aware. It 
would be an invasion of one's natural liberty to compel him to work 
for or to remain in the personal service of another. One who is placed 
under such constraint is in a condition of involuntary servitudc--a 
condition which the supreme. law of the land declares shall not exist 
within the United States or in any place subject to their jurisdiction. 
Courts of equity have sometimes sought to sustain a contract for serv­
ices requiring special knowledge or skill by enjoining acts or conduct 
thut would constitute a breach of such contract. . 

* * * * * " The rule, we think, is without exception that equity will not com-
pel the actual, affirmative performance by an employee of merely 
pe1·sonal services, any more than it will compel an employer to retain 
in bis per onal service one who, no matter for what cause, is not ac­
ceptable to him for service of that character. The right -0f an em­
ploree engaged to perform personal service to quit that service rests 
upon the same basis as the right of his employer to discharge him from 
furth<:r personal ervice. If the quitting in the one case or the dis­
chn rging in . the other is in violation of the contract between the 
parties, tlle one injured by the breach bas his action for damages ; and 
a c·Jurt of equity will not, indirectly or negatively, by means of an 
injunction restraining the violation of the contract, compel the 
affirmative performance from day to day or the affirmative acceptance 
of merely personal service . Relief of tbat character has always been 
reaa rded ~ts impracticable." . 

itting with Justice Harlan at circuit in that case were other learned 
juri ts, but there was no dissent from these views. 

In this connection we cite from the luminous opinion by Judge 
Loring delivering the opinion in Pickett v . Wal h (192 Mass., 572), 
a clear exposition of our views here expressed. We regret the neces­
sity of limiting the quotation, because the whole · opinion could be 
studied with profit. 

' The case i one of competition between the defendant unions and 
the individual plaintiff for the work of pointing. The work of pointing 
for which these two set of workmen are competing is work which the 
contractors are obliged to have. One peculiarity of the case, therefore, 
is that the fight here is necessarily a triangular one. It necessarily 
involves the two sets of competing workmen and the contractor, and is 
not confined to the two parties to the contract, as is the case where 
workmen strike to get better wages from their employer or other 
conditions which are better for them. In this respect the case is like 
Mogul Steamship_ Co. v. McGregor (23 Q. B. D., 598; S. C., on appeal 
(18!)2); A. C., 21>). 

"The right which the defendant unions claim to exercise in carrying 
their point in the course of this competition is a trade advantage, 
namely, that they have labor which the contractors want, or, if you 
please, can not get elsewhere; and they insist upon using this trade 
advantage to get additional work, namely, the work of pointing the 
bricks nnd s tone which they lay. It is somewhat like the advantage 
which the owner of back land has when he bas bought the front lot. 
He is not bound to sell them separately. To be sure, the right of an 
individual owner to sell both or none is not decisive of the right Qf a 
labor union to combine to refuse to lay bricks or stone unless they are 

giv~n the ~ob. o~ pointing the bricks laid by them. There are things 
which an mdividual can do which a combination of individuals can 
not do. But having regard to the right on which the defendants' 
organization as a lal?or. uqion rests, the correlativ~ duty owed by it 
to o!hers, and the limitation . of .the defendant ' right coming from 
the mereased power of orgamzat10n, we are of opinion that it was 
within the rights of the e union to compete for the work of doing 
the pointing and, in the exercise of their right of competition to re­
fu e to lay bricks and set stone unless they were given the work of 
pointing them when laicl. (See in this connection Plant -v. Woods, 176 
Mass .. 492, 502 ; Berry 17. Donovan, 188 Mas ., 353, 357.) 

"The result to which that conclusion brings us in the case at bar 
ou?,ht not to be passed without consideration. 

'The result is harsh on the contractors, who prefer t~ give the work 
to the pointers, because (1) the pointers do it by contract (in which 
case the contractors escape the liability incident to the relation of em­
ployer and employee); because (2) the contractors think that the point­
ers do the work better, and if not well done the buildings may be per­
manently injured by acid; and, finally, (3) because they get from the 
pointers better work with less liability at a smaller cost. .Again so far 
as the poi}lters (who can not lay brick or tone) are concerned, the 
re ult is disastrous. But all that the labor unions have done is to say 
you must employ us for all the work or none of it. They have not said 
that if you employ the pointers you must pay us a fine, as they did in 
Carew v. Rutherford (106 Mru:;s .• 1). They have not undertaken to 
forbid the contractors employing pointers as they did in Plant 'V . 
Woods (176 Mass., 492). So far as the lab-Or unions nre concerned the 
contractors can employ pointers if they choose, but if the contractors 
choose to give the work of pointing the bricks and stones to others 
the unions take the stand that the contractors will have to get some 
one else to lay them. The effect of this in the case at bar appears to 
be that the contractors are forced against their will to give the work 
of pointing to the masons and bricklayers. But the fact that the con­
tractorn are forced to do what they do not want to do is not decisive 
of the legality of the labor union's acts. That is true wherever a strike 
is successful. The contractors doubtless would have liked it better if 
there had been no competition between the bricklayers' and masons' 
unions on the one hand and the individual pointers on the other hand 
But there is competition. There being competition they prefer the 
course they have taken. They prefer to give all the work to the unions 
rather than get nonunl.o-:i men to lay bl'icks and stone to be pointed by 
the plaintiffs. 

" Further, the effect of comy;>lying with the labor unions' demands 
apparently will be the destruction of the plaintiff's busines . But the 
fact that the business of a plaintiff is destroyed by the acts of the de­
fendants done in pursuance of their right of competition is not decisive 
of the illegality of the acts. It was weW. said by Hammond J in 
Martell v. White (185 l\fn.ss., 255, 260) in regard to the right of a 'citi­
zen to pursue his business .without interference by a combination to 
destroy it: 'Speaking generally, however, competition in business is 
permitted, although frequently disastrous to those engaged in it. It is 
always selfish, often sharp, and sometimes deadly.' 

• * • • • • • 
"The application of the right of the defendant unions, who are com­

posed of bricklayers and stonemasons, to compete with the individual 
plaintiffs, who cun do nothing but pointing (as we have said), is in the 
case at bar disastrous to the pointers and hard on the contractors. But 
this is not the first case where the exercise of the right of competition 
ends in such a resuit. The case at bar is an instance where the evils 
which are or may be incident to competition bea1.· very harshly on those 
interested. but in spite of such evils competition is necessary to the 
welfare of the community." 

To the same effect is Allis-Chalmers Co. v. Iron Molders' Union 
(C. C.) (150 Fed. Rep., 155), per Sanborn, J. 

The consensus of judicial view, as expressed in these cases and 
others which might be dted, is that workingmen may lawfully combine 
to further their material interests without limit or con traint. and may 
for that purpose adopt any means or mehcds which arn lawful. It is 
the enjoyment and exercise of that 1·ight and n-0ne -Other that thi bill 
forbids the courts to interfere with. 

The second clause : 
"Or from attending at or near a house or place where any person 

resldes or works, or carries on business, or happen to be for the pur­
pose of peacefully obtaining or communicating information, or of peace­
fully persuading .any person to work or to abstain from working." 

This language is taken from the British trades dispute act of H>OG, 
the second section of which is as follows : · 

"It shall be lawful for one or more persons acting on their own 
behalf or on behalf of an individual, corporation, or firm in contempla­
tion or furtherance of a trade dispute to attend at or near a house or 
place where a person resides or works or carries on business or happens 
to be if they so attend merely for the purpose of peacefully obtaining 
or communicating information or of peacefully persuading any person 
to work or abstain from work." , 

'l'his, 1t has been said, "might well be termed a codification of the 
law relating to peaceful picketing as laid down by a majority of the 
Amel'ican courts." (Martin's Law of Labor Unions, sec. 173.) Upon 
the general subject the same author says: 

"There are some decisions which hold that all picketing is unlawful, 
and it bas been said that from the very nature -Of things peaceful pick­
eting is of rare occurrence and "-very much of an illusion," yet the view 
taken by the majority of decisions and which is best supported by rea­
son is that picketing, if not conducted in such number as will of itself 
amount to intimidation, and when confined to the eeking of informa­
tion such as the number and names and place of residence of those at 
work or seeking work on the premises against which the strike is in 
operation, and to the use of peaceful argument and entreaty for the 
purpose of procuring such workmen to support the trike by quitting 
work or by not accepting work, i not unlawful, and will furnish no 
ground for injunction or an action at law for damages. * • ~ That 
the views set forth in this section are correct does not admit of doubt. 
Indeed, it may readily be seen that the right almost universally con­
ceded to striking workmen to use peaceable argument and persuasion to 
induce other workmen to aid them in their strike might, and very 
probably would be, most seriously hampered if the right of picketing 
were denied. "The right to per uade new men to quit or decline em­
ployment is of little worth unless the strikers may ascertain who are 
the men that their late employer has P.ersuaded or iE attempting to per­
suade to accept employment." While it ts true that in the gui e of pick­
eting strikers may obstruct and annoy the new men. and by insult and 
menacing attitude intimidate them as eft'ectua.lly as by physical as ault, 
yet it can always be determined from the evidence whether the efforts 
of the pickets are limited to getting into communication witb the new 
men for the purpose of presenting arguments and appeals to their free 
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judgment." (Martin's Modern Law of Labor Unions, sec. 169, pp. 233, 
234, and 235.) 

The third clause : 
"Or from ceasing to patronize or to employ any party to such dis· 

pute ; or from recommending, advising, or persuading others by peaceful 
means so to do." 

The best opinion to be gathered from the conflicting opinions on this 
matter have been well summarized in the most rece:at textbook on the 
subject as follows : 

"It is lawful for members of a union, acting by agreement among 
themselves, to cease to patronize a person against whom the concert of 
action is directed when they regard it for their interest to do so. 
This is the so-called 'primary boycott,' and in furtherance thereof it 
ls lawful to circulata notices among the members of the union to cease 
patronizing one with whom they have a trade dispute and to announce 
their intention to carry their agreement into effect. For instance, if 
an employer of labor refuses to employ union men th~ union has a 
right to say that its members will not vatronize him. A combination 
between persons merely to regulate their own conduct and affairs is 
allowable, and a lawful combination, though others may be indirectly 
affected thereby. And the fact that the execution of the agreement 
may tend to diminish the profits of the party against whom such act 
ls aimed does not render the participants liable to a prosecution for a 
criminal conspiracy or to a suit for injunction. Even though he sus­
tain :financial loss, he will be without remedy, either in a court of law 
or a court of equity. So long as the primary object of the combina­
tion is to advance its own interests and not to inflict ha1'1Il on the person 
against whom it is directed, it is not possible to see how any claim of 
illegality could be sustained." (Martin's Modern Law of Labor Unions, 
pp. 107, 108, and 109.) 

"It is not unlawful for members of a union or their sympathizers to 
use, in aid of a justifiable strike, peaceable argument and persuasion to 
induce customers of the person against whom the strike is in opera· 
tion to withhold their patronage from him, although their purpose in 
so doing is to injure the business of their former employer and con­
strain him to yield to their demands, and the same rule applies where 
the employer has locked out his employees. These acts may be con· 
summated by direct communication or through the medium of the press, 
and it is only when the combination becomes a conspiracy to injury, 
by threats and coercion, the property rights of another that the power 
of the courts can be invoked. The vital distinction between combina· 
tions of this character and boycotts is that here no coercion is present, 
while, as was heretofore shown~ coercion is a necessary element of a 
boycott. In applying the principles stated it has been held that the 
issuance of circulars by members of a labor union notifying persons 
engaged in the trade of controversies existing between such members 
and their employer and requestin!] such persons not to deal with the 
employer is not unlawful and will not be enjoined where no intimida· 
tion or violence is used." (Martin's Modern Law of Labor Unions, 
pp. lO!l and 110.) 

Said Mr. Justice Van Orsdel in his concurring opinion in Court of 
Appeals of the District of Columbia (the American Federation of Labor 
et aL, appellants, v. The Bucks Stove & Range Co., No. 1916, decided 
Mar. 11, 1909) : 

* * * * • • • 
"Applying the same principle, I conceive it to be the privilege of one 

man, or a number of men, to individually conclude not to patronize a 
certain person or corporation. It is also the right of these men to agree 
together, and to advise others, not to extend such patronage. That 
ad·vice may be given by direct communication 01· through the medium of 
the press, so long as it is neither in the nature of coercion or a threat 

"As long as the actions of this combination of individuals are lawful. 
to this point it is not clear how they can become unlawful because of 
their subsequent acts~directed against the same person or corporation. 
To this point there is no conspiracy-no boycott. The word " boycott " 
is here used as referring to what is usually understood as " the sec· 
ondary boycott," and when used in this opinion it is intended to be 
applied exclusively in that sense. It is, therefore, only when the combi· 
nation becomes a conspiracy to injure by threats and coercion the prop­
erty rights of another that the power of the courts can be invoked. 
This point must be passed before the unlawful and unwarr.anted acts 
which the courts wil punish and restrain are committed. 

"The definition of a boycott given by Judge Taft in Toledo Co. v. 
Penna. Co. (54 Fed., 730) is as follows: 'As usually understood, a 
boycott is a combination of many to cause a loss to one person by 
coercing others against theii: will to withdraw from him their beneficial 
business intercourse through threats that, unless those others do so, the 
many will cause similar loss to them.' In Gray v. Building Trades Conn· 
cil (91 Minn., 171) the word 'boycott' is defined as follows: 'A boycott 
may be defined to be a combination of several persons to cause a loss 
to a third person by causing others against their will to withdraw from 
him their beneficial business intercourse through threats that unless a 
compliance with their demands be made the persons forming the combi· 
nation will cause loss or injury to him, or an organization formed to 
exclude a person from business relations with others by persuasion, in­
timidation, and other acts which tend to violence, and thereby cause him 
through fear of resultin~ injury to submit to dictation in the manage· 
ment of his affairs. Such acts constitute a conspiracy and may be re· 
strained by injunction.' In Brace Bros. v. Elvans (3 R. & Corp. L. J., 
561) it is said : ' The word itself implies a threat. In popular accep­
tation it is an organized effort to exclude a person from business rela· 
tions with others by persuasion, intimidation, and other acts which 
tend to violence, and they coerce him, through fear of resulting injury, 
to submit to dictation in the management of his afl'airs.' 

" It will be observed that the above definitions are in direct conflict 
with the earlier English decisions and indicate a distinct departure by 
our courts. This undoubtedly is in recognition of the right of a num­
ber of individuals to combine for the purpose of improving their condi· 
tion. The rule of the English common law, from which we have so far 
departed, is expressed in Bowen v. Hall (6 Q. B. Div., 333) as follows: 
'If the persuasion be used for the indirect purpose of injuring the 
plaintiff, or of benefiting the defendant at the expense of the plaintiff, 

- it is a malicious act, which is in law and in fact a wrong act, and 
therefore a wrongful act, and therefore an actionable act if injury 
ensues from it.' 

"From this clear distinction it will be observed that there is no boy. 
cott until the members of the organization have passed the point of 
refusing to patronize the person or corporation themselves and have 
entered the field where, by coercion or threats, they prevent others from 
dealing with such persons or corporation. I fully agree with this 
distinction. 

"So long then, as the American Federation of Labor and those act· 
ing under its advice refused to patronize complainant, the combination 
bad not arisen to the dignity of an unlawful conspiracy or a boycott." 

'rn Hopkins v. Oxley Stave Co. (83 Fed. R., 912), Judge Caldwell, in 
a dissenting opinion, said: 

" While laborers, by the application to them of the doctrine we are 
considering, are reduced to individual action, it is not so with the forces 
a,rrayed against them. A corporation is an association of individuals 
for combined action; trusts are corporations combined together for the 
very purpose of collective action and boycotting; and capital, which is 
the product of labor, is in itself a powerful collective force. Indeed, 
accordin~ to this supposed rule1 every corporation and trust in the 
country is an unlawful combinatwn, for while its business ma:y be of a 
kind that its individual members, each acting for himi:elf, might law­
fully conduct, the moment they enter into a combination to do that same 
thing by their combined effort the combination becomes an unlawful 
conspiracy. But the rule is never so applied. · 

" Corporations and trusts and other combinations of individuals and 
aggregations of capital extend themselves right and left through tli~ 
entire community, boycotting and inflicting irreparable damage upon 
and crushing out all small dealers and producers, stifling competition, 
establishing monopolies, reducing the wages of the laborer, raising the 
price of food on every man's table and of the clothes on his back and of 
the house that shelters him, and inflicting on the wage earners the 
pains and penalties of the lockout and the black list, and denying to 
them the right of association and combined action by refusing employ· 
ment to those who are members of labor organizations ; and all these 
things are justified as a legitimate result of the evolution of industries 
resulting from new social and economic conditions, and of the right of 
every man to carry on his business as he sees flt, and of lawful com~e· 
tition. On the other hand, when laborers combine to maintain. or ralSe 
their wages or otherwise to better their condition or to protect them 
selves from oppression or to attempt to overcome competition with their 
labor or the products of their labor in order that they may continue to 
have employment and live1 their action, however open, peaceful, and 
orderly, is branded as a conspiracy.' What is ' competition ' when 
done by capital is ' conspiracy ' when done by laborers. No amount of 
verbal dexterity can conceal or justify this glaring discrimination. It 
the vast aggregation and collective action of capital is n~t accompanied 
by a corresponding organization and collective action of labor, capital 
will speedily become proprietor of the wage earners as well as the recipi· 
ent of the profits of their labor. This result can only be averted by 
some sort of "organization that will secure the collective action of wage 
earners. This is demanded, not in the interest of wage earners alone, 
but by the highest considerations of public policy." 

In Vegelahn v. Gunter (167 Mass., 92), Justice Holmes, now of the 
Supreme Court of the United States, said : 

"It is plain from the slightest consideration of practical affairs or 
the most superficial reading of industrial history, that free competition 
means combination and that the organizatfon of the world, now going 
on so fast, means an ever-increasing might and scope of combination. 
It seems to me futile to set our faces against this tendency. Whether 
beneficial on the whole, as I think it is, or detrimental, it is inevitable, 
unless the fundamental axioms of society and even the fundamental 
conditions of life are to be changed. One of the eternal conflicts out of 
which life is made up is that between the effort of every man to get 
the most he can for bis services and that of society, disguised under the 
name of capital, to get his services for the least possible return. Com· 
bination on the one side is potent and powerful. Combination on the 
~ther is a fair and equal way. * • * If it be true that the work· 
mgmen may combine with a view, among other things, to getting as 
~uch as they can for their labor, just as capital may combine with a 
view to getting the greatest possible return. it must be true that when 
combined they have the !'lame liberty that combined capital has to 
support their interest by argument, persuasion, and the bestowal or 
refusal of those advantages which they otherwise lawfully control." 

'l'ht:> logic of Justice Sherwood, of the Supreme Court of Missouri, 
in Marx & Haas Co . . v . Watson (56 L. R. A., 951), appears unnn· 
swerable. He discussed the question from a constitutional standpoint, 
taking for his text the Missouri bill of rights, substantially the same 
as the first amendment to the Federal. Constitution, saying (p. 956) : 

" The evident idea of that section is penalty or punishment, and not 
preven.tion, because if prevention exists, then no opportunity can possl­
ply pise for one be.coming responsible by saying, writing, or publish­
mg whatever he will on any subject.' The two ideas-the one abso­
lute freedom 'to say, write, or publish whatever he will on any sub· 
ject,' coupled with responsibility therefor, and the other idea of pre­
venting any such free speech, free writing, or free publication-call. 
not coexist." 

The opinion continues, after citing authorities, Federal and State, as 
follows: 

"Section 14, supra, makes no distinction and authorizes no difference 
to be made by courts or legislatures between a proceeding set on foot 
to enjoin the publication of a libel and one to enjoin the publication or 
any other sort or nature, however injurious it may be, or to prohibit 
the use of free speech or free writing on any subject whatever, because 
wherever the authority of injunction begins there the right of free 
speech, free writing, or free publication ®ds. No halfway house stands 
on the highway between absolute prevention and absolute freedom.'' 

The fourth clause: 
" Or from paying or giving to or withholding from any person en. 

gaged in such dispute any strike benefits or other moneys or things of 
value.'' . 

In at least two instances State courts (Reynolds v. Davis, 198 Mass., 
294, and A. S. Barnes & Co. v. Chicago Typographical Union, 232 Ill., 
424) have held that if the purpose of a strike was unlawful the officers 
and members of unions should be enjoined from giving financial aid in 
the form of strike penefl.ts in furtherance thereof. But in the only 
case of the kind disposed of by a Federal court an entirely different 
conclusion was reached. In A. S. Barnes & Co. v . Berry (157 Fed. R., 
883) it was held without exception or qualification that an empl<~yer 
agamst whom a strike was in operation could not have enjoined the 
officers of a union from giving its striking members strike benefits. 
The reason assigned was that-
" the strike benefit fund is created by moneys deposited by the men 
with the general officers for the support of themselves and families irr 
times of strike, and the court has no more control of it than it would 
have over deposits made by them in the banks." 

This decision is in harmony with two recent English decisions­
Denabey, .etc., Collieries v . Yorkshire Miners' Assn. (75 L. J. K. B., 
384); Lyons v. ' Wilkins (67 L. J., ch. 383). 

The fifth and sixth clauses : 
" Or from peaceably assembling at any place in a lawful manner and 

for lawful purposes ; or from doing any. act or thing which might law· 
fully be done in the absence of such dispute by any party thereto.'' 

After all that can be asserted against the provisions of section 266c, 
or any provision of the bill els~where found has been said, we can truly 
say that it does not transcend or contravene the clear and conclusive 
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statement of the law as stated in National Fireproofing Co. v. Mason 
I::uilders Association (169 Fed. · Rep., 260). Delivering the opinion of 
the court in that case, Judge Noyes said (p: 265) : 

"As a general rule, it may be stated that when the chief object of a 
combination is to injure or oppress third persons it is a conspiracy; but 
that when such injury or oppression is merely incidental to the carry­
ing out of a lawful pmpose it is not a conspiracy. Stated in another 
way : A combination, entered into for the real malicious purpose of 
injuring a third person in his business or property, may amount to a 
conspiracy and furnish a ground of action for damages sustained or call 
for an injunction, even though formed for the ostensible purpose of 
benefiting its members, and actually operating to some extent to their 
advantage. But a combination without such '!lterior oppressive object 
entered into merely for the purpose of promotmg by lawful means the 
common interests of its members, is not a conspiracy. A laborer, as 
well as a builder, trader, or manufacturer, has the right to conduct his 
~ffairs in any lawful manner, even though he may thereby injure others. 
So several laborers and builders may combine for mutual advantage, 
a.nd so long as the motive is not malicious, the object not unlawful nor 
oppressive, and the means neither deceitful nor fraudulent, the result 
is not a conspiracy, although it may necessarily work injury to other 
persons. The damage to such persons may be serious-it may even ex­
tend to their ruin-but if it is inflicted by a combination in the legiti­
mate pursuit of its own affairs is a damnum absque injuria. The 
damage is present, but the unlawful object is absent. And so the 
essential que.stion must always be, whether .the object of a combination 
is to do harm to others or to exercise the rights of the parties for their 
own benefit." 

Any attack upon the policy of this section of the bill must be directed 
at its specific prohibitions; nor will any mere general criticism, or any 
attack which does not particularize herein, be worthy of serious atten­
tion. The ready and perfect defense to all such is at hand, and imposes 
no difficult task. Is there any reason why the complainant, seeking an 
injunction against workingmen, should not describe with particularity 
in his cause of complaint the nature of the threatened injury and the 
property or pi,;,.operty right involved, as in other cases? Is there any 
reason why air injunction should issue at all involving or growing out 
of the relation created between employer and employee to prevent the 
termination of the relation, or advisin!; and persuading others to do so, 
or to prevent the unre tricted commumcation and exchange of informa­
tion between persons, or the giving of aid by financial contributions in 
any labor affair or dispute? Is there any reason, after a labor dispute 
has arisen and a socially hostile attitude has been created, for an in­
junction to prevent abstinence in patronizing or service by one party 
for the other's benefit, or the exercise of the right of free speech in 
advising or inducing such abstinence on the part of others? Is there, 
in short, any good reason why, after a dispute has arisen and the par­
ties are "at arms length," a court of equity should interpose its strong 
arm merely because such dispute has arisen? 

At its hearings the committee had the benefit of learned and illu­
minating arguments against the several bills. Counsel in opposition 
were patiently and respectfully heard, and the committee profited 
lnrgely by having heard them, as is shown by the results of its labors. 
The bill does not interfere with the Sherman Antitrust Act at all; it 
leaves the law of conspiracy untouched, and is not open to effective 
criticism on any constitutional ground. The subject of the constitu­
tionality of such legislation was exhausted at the hearings on the con­
tempt bill (H. R. 22591), returned to the House with a separate report, 
in which all constitutional objections are fully met. 

"O QUESTION OF CONSTITUTIONALITY INVOLVED. 

This bill does not, any more than does the contempt bill, invade 
the jurisdiction of the courts or attempt legislatively to exercise a 
judicial function. It merely limits and circumscribes the remedy and 
procedure. While we here enter into no elaborate discussion of the 
authorities on this topic, yet, for convenience of reference, we insert 
a · synopsis. On point of inconsistency between our theory. of gov­
ernment and exercise of arbitrary power see Yick Wo v. Hopkins (118 
U. S. Rep., 360). For a case in which Congress was held to have 
constitutionally exercised power to take away all remedy see Finck v. 
O'Neill (106 U. S., 272) ; and for a case where a statute taking away 
the power to issue an l.njunction in a certain case wherein the juris­
diction had been previousy held and exercised was recognized without 
question as of binding force see Sharon v. Terry (36 Fed. Rep., 365). 
For a ~eneral statement of the proposition that the inferior courts of 
the United States are all limited in their nature and constitutions and 
have not the powers inherent in courts existing by prescription or by 
the common law see Cary v . Curtiss (3 How. (U. S.), 236, 254). The 
same principle still more elaborately stated and applied, Ex parte Rob­
inson (19 Wall. (U. S.), 505). 

l\fany decisions on the question of injunctive process and jurisdic­
tion in labor cases are greatly influenced by, and, indeed, sometimes 
founded upon, precedents established when to be a wage earner was 
to be a servant whose social and legal status was little above that 
of slavery. But even England has preceded us in new views and 
policies herein . The English act of 1906, set forth at length in the 
hearings, goes further than ·it has yet been deemed possible to go in 
thi. s country in relieving labor, and especially organized labor, of legal 
burdens and discriminations. The Supreme Court has more than 
once protested against attempts by any branch of .the Government to 
exercise arbitrary power. and the courts should, and probably will, 
welcome the definite limitations contained in this bill if it should be 
enacted. . 

'l'he idea has been advanced, and ably supported in argument, by one 
of the proponents of tliis legislation that liberty, and more of it, is safe 
in t.he hands of the workingmen of the country. '\Ve are convinced of 
the merit and truth of that contention. The tendency toward freedom 
and liberation from legal trammels and impediments to progress and to 
a great social ad-ranee is seen in nearly all civilized nations. It is an 
unpl'Opitious time to oppose a reform like that embodied in this bill, in 
view of the fact that the abuses of power which it seeks to terminate 
have been, admittedly, numerous and flagrant. 

[H. R. 23635, Sixty-second Congress, second session.] 
IN THE HOUSE OF REPRESENTATIVES, 

April 22, 1912. 
Mr. CLAYTON introduced the following bi11, which was. referred to the 

Committee on the Judiciary and ordered to be printed: 
A bill to amend an act entitled "An act to codify, revise. and amend 

the .laws relating to the judiciary," approved March 3, 1911. 
Be it enacted, etc., That section 263 of the act entitled "An act to 

codify, revise, and amend the laws relating to the judiciary," approved 
l\.I:lrch 3, 1911, be, and the same is hereby, amended so as to read as 
follows, and that said act be further amended by inserting after section 

266 thereof three new sections, to be numbered, respectively, 266a, 266b, 
266c, reading as follows: 

"SEC. 263. That no injunction, whether interlocutory or · pei:manent. 
in cases other than those described in section 26G of this title shall be 
issued without previous notice and an opportunity to be heard ~a behalf. 
of the parties to be enjoined, which notice. together with a copy of the 
bill of complaint or other pleading upon which the application for such 
injunction will be based, shall be served upon the parties sought to be 
enjoined a reasonable time in advance of such application . But it it 
shall appear to the satisfaction of the court m· judge that immediate 
and irreparable injury is likely to ensue to the complainant, and that 
the giving of notice of the application or the delay incident thereto 
would probably permit the doing of the act sought to be restrRined be­
fore notice could be served or hearing had thereon, the court or judge 
may, in his discretion, issue a temporary restraining order without 
notice. IJJvery such order ::hall be indorsed with the date and hour of 
issuance, shall be forthwith entered of record, shall define the injury 
and state why it is irreparable and why the ordet· was granted without 
notice, and shall by its terms expire within such time after entry, not to 
exceed seven days, as the 'tourt or judge may fix, unless within the time 
so fixed the order is extended or renewed for a like period after notice 
to those previously ser-:ed, if :my, and for good cause shown, and the 
reasons for such extens10n shall be entered of record. 

" SEC. 266a. That no restraining order or interlocutory order of in­
junction shall issue except upon the giving of security by the applicant 
in such sum as the court or judge may deem proper, conditioned upon 
the payment of such costs and damages as may be incurred or sufl'ered 
by any party who may be found to have been wrongfully enjoined or 
restrained thereby. 

" SEC. 266b. That every order of injuncticn or restraining order shall 
set forth the reasons for the issuance of the same, shall be specific in 
terms, and shall describe in reasonable detail, and not by reference to 
the bill of complaint or other document, the act or acts sought to be 
restrained ; and shall be binding only upon the parties to the suit, their 
agents, servants, employees, and attorneys, or those in active concert 
with them, and who shall by pei.:sonal service or otllerwise have received 
actual notice of the same. . 

" SEC. 266c. That no restraining order or injunction shall be granted 
by any court of the United States, or a judge or the judges thereof, in 
any case between an employer and employees, or between employers and 
employees, or between employees, or between persons employed and per­
·sons seeking employment, involving or growing out of a dispute concern­
ing terms or conditions of employment, unless necessary to prevent ir­
reparable injury to property or to a property i:ight of the party making 
the application, for which injury there is no adequate remedy at law, 
and such property or property right must be described with particularity 
in the application, which must be in writing and sworn to by the appli­
cant or by his agent or attorney. 

"And no such restraining order or injunction shall prohjbit any per­
son or persons from terminating any relation of employment, or from 
ceasing to perform any work or labor, or from recommending, advising, 
or persuading others by peaceful means so to do; or from attending at 
or near a house or place where any person resides or works, or carries 
on business, or happens to be for the purpose of peacefully obtaining 
or communicating information, or of peacefully persuading any person 
to work or to abstain from working ; or from ceasing to patronize or to 
employ any party to such dispute ; or from recommending, advising, or 
persuading others by peaceful means so to do ; or from paying or giving 
to or withholding from any person engaged in such dispute any strike 
benefits or other moneys or things of value; or from peaceably assem­
bling at any place in a lawful manner and for lawful purposes; or from 
doing any act or thing which might lawfully be done in the absence of 
such dispute by any party thereto." 

ACTS OF CONGRESS RELATING TO IN.JUNCTIONS. 

Act of September 24, 1789, "An act to establish the judicial courts 
of the United States"; 

"SEC. 14. And be it further enacted, That all the beforementioned 
courts of the United States shall have power to issue writs of scire 
facias, habeas corpus, and all other writs not specially provided for 
by statute which may be necessary for the exercise of their respective 
jurisdictions and agreeable to the principles and usages of law. And 
that either of the justices of the Supreme Court, as well as judges of 
the district courts, shall have power to grant writs of habeas corpus 
for the purpose of an· inquiry into the cause of commitment: Provided, 
That writs of habeas corpus shall in no case extend to prisoners in 
gaol, unless where they are in custody under or by color of the author­
ity of the United States, or are committed for trial before some court 
of the same, or are necessary to be brought into court to testify. 

* • ~ ~ * 
" SEC. 16. And be it fttrthet· enacteiL,1 That suits in equity shall not 

be sustained in either of the courts or the United States in any case 
where plain, adequate, and complete remedy may be had at law." 

Act of March 2, 1793, "An act in addition to the act entitled 'An 
act to establish judicial courts of the United States' ": 

"SEC. 5. And be it further enacted, That writs of ne exeat and of 
injunction may be granted by any judge of the Supreme Court · in cases 
where they might be granted by the supreme or a circuit court; but no 
writ of ne exeat shall be granted unless a suit in equity be commenced, 
and satisfactory proof shall be made to the court or judge granting the 
same that the defendant designs quickly •to depart from the nlted 
States; nor shall a writ of injunction be granted to stay proceedings 
in any court of a State ; nor shall such writ be granted in any caAa 
without reasonable previous notice to the adverse party, or his attor­
ney, of the time and place of moving for the same." 

Act of June 1, 1872, "An act to further the administration of jus­
tice": 

"SEC. 7. That whenever notice is given of a motion for an injunction 
out of a circuit or district court of the United States, the court or 
judge therElof may, if there appear to be danger of irreparable injury 
from delay, grant an order restraining the act sought to be enjoined 
until the decision upon the motion. Such order may be granted with 
or without security, in the discretion of the court or judge: Provided, 
That no justice of the supreme court shall hear or allow any appli­
cation for an injunction or restraining order except within the circuit 
to which he is allotted, and in causes pending in the circuit to which 
he is allotted, or in such causes at such place outside of the circuit as 
the parties may in writing stipulate, except in causes where such ap: 
plication can not be heard by the circuit judge of the circuit or the 
district judge of the district." 

Section 7 of the act of June 1, 1872, above quoted, is carried forward 
In section 717, section 718, and section . 719 of the Revised Statutes 
(1873 and 1878), which are as follows: 

" SEC. 717. Writs of ne exeat may be granted by a justice of the 
supreme court in cases where they might be granted by the supreme 
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court, and by circuit justice or circuit judge in cases where they 
mi~ht be granted by the circuit court of which he is a judge. But no 
writ of .ne exeat sball be granted unless a suit in equity is commenced 
and satisfactory proof is made to the court or judge granting the same 
that the defendant designs quickly to depart from the United States. 

" SEC. 718. Whenever notice is given of a motion for an injunction 
out of a circuit or district court, the court or judge thereof may, if 
there appears to be danger of irreparable injury from delay, grant an 
order restraining the act sought to be enjoined until the decision upon 
the motion; and such order may be granted with or without security 
in the discretion of the court or judge. 

" SEC. 719. Writs of injunction may be granted by any justice of the 
supreme court in cases where they might be granted by the supreme 
court, and by any judge of a circuit court in cases where they might be 
granted by such court. But no justice of the supreme court shall hear 
or allow any a:i;iplication for an injunction or restraining order in any 
cause pending rn the circuit to which he is allotted, elsewhere than 
within such circuit, or at such place outside of the same as the parties 
may stipulate in writing, except when 1t can not be heard by the circuit 
judge of the circuit or the district judge of the district. And an in­
junction shall not be issued by a djstrict judge, as one of the judges of 
the circuit court, in any ca e where a party has had a reasonable time 
to apply to the circuit court for the writ ; nor shall any injunction so 
issued by a district judge -continue longer than to the circuit court 
next ensuing, unless so ordered by the circuit court." 

The present law is contained in the following sections of the Judicial 
Code, approved March 3, 1911, and effective January 1, 1912 : 

" SEc. 12fl. Where upon a hearing in equity in a district court, or by 
a judge thereof in vacation, an injunction shall be granted, continued, 
refused, or dissolved by an interlocutory order or decree, or an applica­
tion to dissolve an injunction shall be refused, or an interlocutory order 
or decree shall be made appointing a receiver, an appeal may be taken 
from such interlocutory order or decree granting, continuing, refusing, 
dissolving, or refusing to dissolve an injunction. or appointing a re­
ceiver, to the circuit court of appeals, notwithstanding an appeal in such 
case might, upon final decree under the statutes regulating the same, 
be taken directly to the supreme court: Provided, That the appeal 
must be taken within 30 days from the entry of such order or decree, 
and it shall take precedence in the appellate court; and the proceedings 
in other respects in the court below shall not be stayed unless other­
wise ordered by that court, or the appellate court, or a judge thereof, 
during the pendency of such appeal : Pro·vided, hoioever, That the court 
below may, in its discretion, require as a condition of the appeal an 
additional bond. 

* • • • • * • 
" SEC. 263. Whenever notice is given of a motion for an injunction 

out of a district court, the court or judge thereof may, if there appears 
to be danger of irreparable injury from delay, grant an order restra.in­
ing the act sought to be enjoined until the decision upon the motion ; 
and such order may be granted with or without security, in the dis­
cretion of the court or judge. 

* * • • • * • 
" SEC. 264. Writs of injunction may be granted by any justice of the 

supreme court in cases where they might be granted by the supreme 
court; and by any judge of a district court in cases where they might 
be granted by such court. But no justice of the supreme court shall 
hear or allow any application for an injunction or restraining order in 
any cause pending in the circuit to which he is allotted elsewhere than 
within such circuit or at such place outside of the same as the par­
ties may stipulate in writing, except when it can not be heard by the 
district judge of the disb'lct. In case of the absence from the disb·ict 
of the qistrict judge, or of his disability, any circuit judge of the cir­
cuit in which tbe district is situated may grant an injunction or re­
stra.ining order in any case pending in the district court where the 
same might be granted by the ~istrict judge. 

* * * * * * • 
" SEC. 266. No interlocutory injunction suspending or restraining the 

enforcement, operation, or execution of any statute of a State by re­
straining the action of any officer of such State in the enforcement or 
execution of such stature shall be issued or granted by any justice of 
the supreme court, or by any district court of the United States, or by 
any judge thereof, or by any circuit judge acting as district judge, 
upon the ground of the unconstitutionality of such statute, unless the 
application for the same shall be presented to a Justice of the Supreme 
Court of the United State!!, or to a circuit or district judge, and shall 
be heard and determined by three judges, of whom at least one shall 
be a justice of the supreme court or a circuit judge, and the other two 
may be either circuit or district judges, and unless a majority of said 
three judges shall concur in granting such application. Whenever such 
application as aforesaid is presented to a justice of the supreme court 
or to a judge he shall immediately call to his assistance to hear and 
determine the application . two other judges: Provided, howe,,;e1·, That 
one of such three judges shall be a justice of the supreme court or a 
circuit judge. Said application shall not be heard or determined 
before at least five days' notice of the hearing has been given to the 
governor and to the attorney general of the State, and to such other 
persons as may be defendants in the suit: Pro,,;ided, That if of opinion 
that irreparable loss or damage would result to the complainant unless a 
temporary restraining order is granted, any justice of the supreme court 
or any circuit or district judge may grant such temporary restraining 
order at any time before such hearing and determination of the appli­
cation for an interlocutory injunction, but such temporary restraining 
order shall remain in force only until the hearing and determination of 
the application for an interlocutory injunction upon notice as aforesaid. 
The hearing upon such application for an interlocutory injunction shall 
be given precedence and shall be in every way expedited and be as­
signed for a hearing at the earliest practicable day after the expiration 
of the notice herelnbefore provided for. An appeal may be taken direct 
to the Supreme Court of the United States from the order gr:anting or 
denying, after notice and hearing, an interlocutory injunction in such 
case." 

[House Report No. 61~, part 2, Sixty-second Congress, second session.] 
REGULATION OF INJUNCTIONS. 

Mr. MooN of Pennsylvania, from the Committee on the Judiciary, 
submitted the following as the views of the minority, to accompany 
H. R. 23635: 

The undersigned members of the Judiciary Committee, to whom was 
referred the bill (H. R. 23635) to amend an act entitled t•An act to 
codify, ·revise, and amend the laws relating to the judiciary," etc., 
which bill has been reported favorably, beg leave to submit herewith 
their yiews in opposition to the enactment of said measure, 

The :first section of thE: bill is intended as a substitute for the exist­
ing law on the subject of injunctions as found in section 263 of the 
Judicial Code, and the subsequent sections are intended to be supple­
mentary to section 266 of the code. 

According to the report of the majority of this committee, this bill 
intends to correct "the too ready issuance of injunctions. or the issu­
ance without proper · precautions or safeguards." If the report is 
predicated upon the "too ready issuance of injunctions," it is singular 
that it does not disclose a single case upon which the opinion of the 
majority could be founded. We are well aware of the charges iterated 
and reiterated before congressional committees alleging abuses in the 
issuance of injunctions. We have not found any more evidence to sup­
port them in the past than we now :find in the report of the committ~ 
We thoroughly believe, with the Supreme Court of tbe United States, 
"that no injunction ought to be granted exce.I?t in a case reasonably 
free from doubt. We think such rule is and Wlll be followed by all the 
judges of the Federal courts." 

The minority members have at all times been willing to assent to a 
rational proposal to further safeguard the issuance of injunctions 
against even the possibility of abuse, and have introduced a bill for 
that purpose; but we can not consent to proposals which would operate 
to depri">e the writ of half its efficiency in all cases and to determine 
its application in many instances by the character of the parties to the 
controversy rather than the nature of the wrong which is to be reme­
died. We think, furthermore, that.the majority report is founded upon 
a misconception of the cour e of judicial decision respecting statutes 
regulating the issuance of injunctions, and that the legi lation proposed 
is impracticable, invalid, in the mterests of a class rather than of the 
community, and proposes standards of legality without parallel or 
precedent in our legislation. 

•.ro make our position clearer, we consider the bill in the order pur­
sued in Report No. 612 : 

I. . 

Preliminary to a discussion of the bill, the majority gives an his­
torical . resume of legislation respecting notice in injunction cases. 
-We beheve essential elements of that historv ha-ve not received the 
consideration deserved frofn the majority, and we must disagree with 
t~em re_sl?ecting conclusions dra'Yn from. bot;h the legislation and judi­
cial decisions of the past respecting that legislation. 

On the 2d of March, 17!>3, was enacted legislation of which the 
following was a part: · 

" Nor shall any writ of injunction issue in any case without reason­
able previous notice to the adverse party or his attorney of the time 
and place of moving the same." (Ch. 22, vol. 1, U. S. Stat. L., p. 534.) 

The majority concludes : 
" The will of Congress as thus expressed was completely thwarted 

and the statute nullified by the peculiar construction placed upon it 
by the courts." 

Jt appears to us tbe majority and not the courts, have misconstrued 
the will of Congress. They overlook, as the court did not the dis­
tinction described in all authoritative textbooks, familiar 'to every 
lawyer and pointed out with striking distinctness by the courts be-
1:\veen resb·fil?ing orders intended .to preserve the status quo to' pro­
tec;t th_e subJe<;t matt~r of ~tigation and the ~reliminary and final 
":1Junctions wh1c~ are issued, if at all, after heanng upon the applica­
tion for the eqmtable remedy. That the statute in question should 
not be construed to prevent the issuance of restraining orders was 
natural and inevitable. It was a practice recognized by the English 
chancery from time immemorial. The early English textbooks speak 
of it as well understood and essential, as, for instance Eden on 
Injunctions, 1821 ; Adams Equity, 1845. ' 

Had the court construed the act of Congress to forbid the preserva­
tion of the subject matter of litigation until the respective rights of 
the litigants could be adjudicated, it would have obviously glven a 
construction against the very essentials of justice. Indeed the majority 
recognizes anq admi~ this by its own proposal, for while it criticizes 
tb.e construction which permits the ISsuance of restl'aining orders 
w1f:?.out noti~c under spec}al circumstances it provides in section 263 
of its own bill for the dorng of the very thing which it criticizes the 
courts for illlving done. 

We -call attention to the English practice, because it was early held 
re~pecting the judicial P?Wer of the courts of the Union in equity that: 
. . 'fl?.e .usa~es of t~e high court of chancery in England whenever the 
1unsd1ct10n is exercised govern the proceedings. This may be said to 
be the common law of chancery, and since the organization of the Gov­
ernment it has been observed." (Penn. v. Wheeling, etc., Bridge Co., 
13 How., 5t?_3 ; Mea.de v. Beale, 1 Campbell's Reports, 339, C. C. M. D. 
Tawney, 18::>0; Lormg et al. v. Marsh, 2 Clifford's Reports 469.) 

'.rhus, th~ c_ourts did not "get. ar_ound" the statute, as' is suggested 
by the maJor1ty, but construed it m accordance with an immemorial 
practice of English jurisprudence which recognized the necessity of 
is~uing restraining orders under special circumgtances that the court 
Illlght preserve the status quo, protect the subject matter of litiga­
tion, and preserve from destruction that upon which it was to pass 
judgment. 

The report implies that the case of ·New York v. Connecticut (4 
Dall., 1) upheld a construction which forbade the issuance of even 
restraining orders without notice. That issue is not presented in that 
case, decided in 1799. The practice was first recognized four years be­
fore in tbe case of Schermerhorn v. L'Espena.sse (2 Dall., 360). In 
this case the defendants, merchants of Amsterdam, had executed to the 
complainant power of attorney to receive for his own use the interest 
due on $180,000 of certificates of the United States, bearing interest 
at 6 per cent from the 1st of January, 1788, to the 31st of December 
1790, amounting to $32,400. Notwithstanding this assignment, the 
defendants, on the 16th of June, 1792, received certificates for the 
interest and funded the amount at 3 per cent in their own names. The 
bill prayed relief according to the equity of the case and a restraining 
order to prevent the defendants from transferring the stock or receiv­
ing the principal or interest. On the bill exhibited of the power . of 
attorney and affidavits to the effect that the stock was registered in 
the name of the defendants on the books of the Treasurer the restrain­
ing order was granted. No subpama was served until Mr. Lewis, on be­
half of the defendants, moved for a rule to show cause why the injunc­
tion should not be dissolved. The motion was refused. An examination 
of the record discloses that Mr. Lewis, counsel for the defendants, sup­
ported his motion for dissolution on two grounds: 

"That the injunction was issued irregularly, as there was no affidavit 
made of the truth of the allegations contained in the bill." 

In supporting this he said : 
"He did not object because the inJunction was isslfed before a sub­

pama was served, as there were various cases in which justice could 
not otherwise be obtained." 

• 
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Thii:; proceeding was had two years after the passage of the statute 
of 17!)3 before a justice of the Supreme Court who had been a Member 
of the Congress which had enacted the statute; the hearing was held 
in a building adjoining that in which the act was passed and in the 
same di trict where the Congress was sitting. It demonstrates as no 
other case can the well-recognized equity practice in relation to tempo­
rury restraining orders, and shows the construction placed upon the 
statute by· the profession and the court. ' In the meantime the practice 
of issuing restraining orders without notice under special circumstances 
of neces ity was approved through the exercise of the power by the 
highest authority, including .various justices of the circuit and district 
courts and Chief Justice Marshall (who is observed to issue an ex parte 
restraining order to prevent moneys alleged to have been improperly 
allowed by an administrator from being taken out of the country). 
(Green et al. v . Ilanberry's Executors, 2 Brockenbrough's Reports, 405, 
Nov. 183Q; Love v. Fendall's Trustees, 1 Cranch C. C., 34; Marsh <it al. 
·v. Bennett, 5 McLean, 117; Crane v. McCoy, 1 Bond's Reports, 422; 
Mowrey v . Indianapolis & C. R. Co., 17 Fed. Cas., 930.) 

Too much space would be taken by the enumeration of cases of this 
character, and those cited are merely offered as examples. 

Finally, during the debate upon the act of 1~7~, no~ section 263 of 
the Judicial Code. we find two of the most d1stmgmshed lawyers of 
the Senate expres ing the recognized practice as follows: 

"Mr. CA.RPE~TER. I understand if any judge having the jurisdiction 
by law to grant an injunction has presented to him a bill in equity, 
fortified with proofs which entitle the party by the acknowledged and 
usual practice of a court of equity to have an injunction, the judge 
has no discretion to deny it. . 

" Mr. FRELI);GHUYSEN. I think that elementary provision of the law 
even I may have been presumed to have heard and known of. 

" Ir. CARPENTER. Therefore I was astonished to hear the Senator 
deny it. 

"Mr. FnELI~GHUYSE~. I did not deny it." (4G Congressional Globe, 
p. 2!92.) . 

Tims we find the practice respecting restrnining orders ·recognized 
by Congress by the courts, and the profession throughout the history 
of our Government and its necessity appreciated by the majority frorif 
its incorporation in this bill. Indeed, we believe the right to issue a 
restraining order upon a proper showing of its necessity to protect a 
right of a pecuniary nature against irreparable damage is an essential 
part of the judicial power in equity. If a suitor over whom a court has 
jurisdiction by a bill in that court discloses a state of facts where 
irreparable harm is threatened and where, if notice were given, irre­
parable damage would be done before hearing could be had or decree 
entered, were deprived by the legislature of the right to such a remedy, 
we believe it would be equivalent to a legislative determination in ad­
vance that under no circumstances can a plaintiff disclose a threatened 
irreparable injury without adequate remedy at law demanding immedi­
ate equitable intervention. If the Congress undertakes arbitrarily to 
determine in advance what a suitor would otherwise be entitled to as 
due process of law in a court of equity, we believe he would be de­
pri>ed of a guaranteed constitutional right.. 

The first section of the bill. with one material exception, is almost 
an exact copy of a bill introduced in the Sixty-first Congress, known 
as the Moon bill. This bill was reintroduced in the present Congress, 
and was su1.1ported by the entire Republican membership of _the Judi-
ciary Committee. -

'l'l\e P"'l;:cention referred to has reference to the provision for the 
expiration of n restraining order granted by the court without notice. 
The Moon bill provided that the order should expire "within such 
time after service is made or notice given, which shall be made or 
given as speedily as possible, not to exceed seven days, as the judge 
or court shall fix." The proposed bill provides that "it shall expire at 
such time after entry as the court or judge shall fix, not to exceed 
seven days:" etc. 

A restraming order is of no effect until served, and under such a 
provision it would be only necessary for those having knowledge of 
the application to avoid service for seven days niter the issuance of 
the order to defeat its purpose. We can conceive circumstances in 
which a few who might be served would notify other defendants to 
avoid it and on failure to make the order effective by service within 
seven days it would be necessary to give notice to all previously served 
before an extension of further time could be bad. We can conceive of 
no more certain method of depriving a suitor of essential equitable pro­
tection. Many judicial districts of our country administer justice over 
vast areas in which the material circumstances of life must be taken 
into consideration. The proposal of this section is general. It applies 
to all form of litigation, and in view of the physical as well as the 
personal difficulties attending the service of restraining orders under 
some circumstances we can not but believe that not only would many 
individual suitors suffer grievous injury, but we can from our public 
service and professional expel'ience conceive many circumstances in 
which the public interest would be seriously jeopardized. All of these 
difficulties would be overcome if the restraining order should date from 
the time of service instead of the time of its entry. 

II. 
Section 26GA provides that no restraining or interlocutory order shall 

issue except upon the giving of security against cost or damage. 
Under the present practice this is within the discretion of the court, 

and while we should not be disposed to disagree with such a suggestion, 
we must ag-ain note that no reason is given for the suggested change 
which implies a failure upon ·he part of the courts to properly exercise 
this discretion. No evidence to this effect bas been at any time sub­
mitted to the committee, nor do the majority offer any evidence to that 
effect as a reason for their action. 

III. 
Section 26GB requires e>ery restraining order or every injunctive 

order " to set forth the reasons for the issuance of the same to be 
specific in ter?;Ds and describe in reasonable detail, and not by reference 
to the bill of complaint or other document the act or acts sought to be 
restr·ained " ; it bmds only the parties to the suit, " their a~ents, serv­
ants, employees, and attorneys or those in active concert with them 
and who shall by per onal services or otherwise have received actuai 
notice of the same." This section is of general application. In support 
of this provisirin the majol"ity point out that it is to be a sn.feguard 
against "dragnet or blanket injunctions," by which parties may be pun­
ished for contempt after " only constructive notice, equivalent in most 
cases to none at all." 

Again, the majority asserts conditions as a basis for proposed legis­
lation which are both unproven and unprovable. Nothing is clearer 
in the field of jui;isprudencc than the requirement that a respondent on 
a contempt charge must have actual notice of the existence of an order 
which he is accused of violating and that the order must have been 

unmistakably brought to his · attention. (Bessette v. Conkey, Hl4 
U. S.) All ·the Debbs cases, both in the circuit and district courts and 
on appeal, actually confirm this statement. The majority offer in 
proof of the necessity of their proposal merely an implication un­
warrantedly reflecting upon the judiciary and without supporting proof 
of any character. 

They have, moreover, properly provided in section 266 that every 
restraining order issued shall be accompanied by an entry statin'g the 
reasons for its issuance. It would be a useless waste of time to again 
set forth the reasons for the issuance of the order in the order itself, 
as is required by section 266B. Complaints are heard on ever·y side 
against cumbersome and delaying procedure. This proposal multiplies 
the delays, difficulties, and inconveniences of procedure indefinitely. 
It requires every order to be a history, to repeat in irrelevant and 
cumbersome detail all the preliminary ·pleadings, and instead of en­
lightening the parties against whom it was issued the form suggested 
and the procedure prescribed would increase his confusion and doubt. 

The majority point out that there is "no Federal statute to go-vern 
either the matter of making or form and contents of order in injunc­
tions,'' thereby inferring that this entire matter is left to the di -
cretion or judgment of the judge granting the injunction. In this state­
ment they entirely overlook the rules in equity of the Supreme Court 
of the United States binding upon all inferior Federal courts, prescrib­
ing with great minuteness .and changed from time to time in accord­
ance with the teaching of experience the form of injunctive orders 
and forbidding the ceaseless repetition in decrees and orders of the 
contents of bills of complaint. 

The effect of section 266B is to abolish the many rules in equity of 
the Supreme Court in conflict with it, representing the professional 
experience of a century, and amended from time to time to shorten 
procedure, increase the convenience, and protect the rights of litigants 
in the courts of the United States. The majority says section 266 
does not change the best practice with respect to orders, but imposes 
the duty upon the courts in mandatory form to conform to correct rules 
as already established by judicial precedent. We re pectfully submit 
that the equity rules of the Supreme Court expre s correct judicial 
precedents and that the majority have apparently overlooked this 
im~!ortant fact. 

'l.'he bill as reported would withdraw the application of the restrain­
ing order from parties not named in it and not in agreement with the 
parties named who may on their own initiative undertake its violation. 
Such cases are not uncommon. If the majority intend to exempt such 
violations of the order. they have created an unusual and remarkably 
privileged class of lawbreakers; if not, we are unable to discern the 
intention expressed in the limitation " in active concert with them." 

IV. 

The two paragraphs of section 266C must be read in connection with 
each other or their purpose and meaning are lost. The first paragraph 
provides that no judge or court of the United States shall issue any 
re training order or injunction " in any case between an employer and 
employees, or between employers and employees. or between persons 
employed and persons seeking employment, involving or growrng out 
of a dispute concerning the terms or conditions of employment, unless 
necessary to prevent irreparable injury to property or to a property 
right,'' etc. If this section is intended to withdraw civil rights from 
equitable protection in this class of cases, we must disapprove it as 
an evident effort to deny such protection as is given to civil rights in 
all other classes of cases, since it is axiomatic that it is the office o! 
equity to protect by injunction. unrtn proper circumstances. civil and 
even personal as well as -property rights . Wt! object to the implication 
contained in emphasizing controversies between employers and em­
ployees, or between employees or persons employed and seeking employ­
ment, and if the majority intends by this to indicate that such right~ 
are to have less or different protection from the same rights when 
involving controversies of another kind we must emphatically disagree 
with the principle impliec, for in this country remedies a.re to be 
predicated at all times upon the character of the rights which are 
threatened, and not upon the class or nature of the persons involved 
in the controversy. . 

We do not comment upon the many cases cited by the learned mem­
bers of the majority in support of their views upon equity pleadings 
in this connection. We quite agree with the correctness of such 
decisions. but we draw from them quite a different conclusion from 
that implied by the majority. We think they prove what the majority 
evidently adduces them to disprove. To us they are evidence that the 
pleadings required with such particularity in the special cla s of case 
involved in section 266C are required generally in all application for 
equitable intervention. The majority are thus seen to be offering as 
proof of the need of special legislation for pleadings in a particular 
class of cases the fact that the courts have substantially rec:.uired such 
conditions and pleadings i.n all classes of cases of which the kind 
enumerated are a part. 

The second paragraph of section 266C contains to Ollr min,d the 
most vicious proposal of the whole bill. It enumerate certain [fpecific 
acts and provides that no restraining order or injunction hall prohibit 
the doing of them. Most of the acts thus recited are in themselves 
not amenable to the injunction process under existing law and practice. 
No court does or would enjoin them, but to declare by law that these 
acts should under no circumstances be restrained. wo do not hesitate 
to say is a proposal without precedent in the legislative history of 
this country. No legislature has ever proposed that any act however 
innocent itself should be sanctified irrespective of the motive or pur­
pose of the actor. "No conduct," says l\fr. Justice Holmes in Aiken v. 
Wisconsin (195 U. S., 194), "has such an ab olute privilege a to 
justify all possible schemes of which it may be a part. The most inno­
cent and constitutionally protected of acts or omi sions may be made 
a step in a criminal plot, and if it is a step in a plot, neither its 
innocence nor the Constitution is sufficient to prevent the punishment 
of the plot by law." 

The majority have quoted various decisions in which particular act 
under the pleadings presented to the court were held lawful and their 
prohibition denied. The same acts under other circumstances have been 
held unlawful and enjoined by the very courts, and in the course or 
the very decisions which the majority cites. Th\lS, in Arthur v. Oakes 
(63 Fed. Rep. 310), l\Ir. Justice Harlan is quoted to su tain tbe propo­
sition that no man an by injunction be required to perform personal 
set·vice for another, and in that decision Justice Harlan eliminated from 
the injunction the words " and from so quitting the service of the sAid 
receivers with or without notice as to cripple the property or prevent 
or hinder the operation of said railroad." The ma.1or!tv must observe, 
however, that Mr. Justice Harlan likewise held, "But dii'l'erent .consid· 
erations must control in respect to the words in the same paragraph 
of t he writs of injunction, and from combining nnd conspiring to quit 
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with or without notice the service of said receivers with the object and 
intt>nfion. of c~·ippling the property in their custody or embarrassing the 
operation of said railroad." Thus, the same act of quitting is lawful 
under one set of circumstances and unlawful under another, because the 
concerted action in the first instance in the opinion of Mr. Justice 
Harlan, " is a very different matter from a combination and conspiracy 
among employees with the object and intent. not simply of quitting 
the service of the receivers because of the reduction of wages, but of 
crippling the property in their hands and embarrassing the operation 
of the raUroad" 

The majority undertakes to prescribe a set rule forbidding under any 
circumstances the enjoining of certain acts which may or may not be 
actuated by a maJicious motive or be done for the purpose of working 
an unlawful injury or interfering with constitutional rights of employer 
or employee. In the same opinion Mr. Justice Harlan points out the 
impossibility of prescribing a set rule of this character and says, " The 
authorities all agree that a court of equity should not hesitate to use 
its power when the circumstances of the particular case in hand re­
quire it to be done in order to protect rights of property against 
irreparable damage l.Jy wrongdoers. It is as Justice Story said, 'because 
of the varying circumstances of cases that courts of eqGity constantly 
decline to lay down any rule which shall limit their power and discre­
tion as to the particular cases in which such injunction shall be granted 
or withheld.' " and the authority proceeds, "there is wisdom in this 
course, for it is impossible to foresee· all the exigencies of society which 
may require their aid and assistance to protect rights or redress wrongs. 
'l'he jurisdiction of these courts thus operating by special injunction 
is manifestly indispensable for the purposes of social justice in a great 
variety of cases and thererore should be fostered and upheld by a steady 
confidence." (Story, Equity Jurisprudence, sec. 959B; Arthur v. Oakes, 
63 Fed. Rep., 328.) 

Among the acts which the second paragraph of section 266C declares 
shall not be resh·ained is to prohibit any person or persons to termi­
nate any relntion of employment, or from ceasing to perform any· work 
or labor or from recommending or persuading others by peaceful means 
so to do ; of peacefully persuading any person to work or to abstain 
from working, or from ceasing to patronize or employ any party to 
such dispute or from recommending, advising, or persuading others by 
peaceful means so to do, etc. 

Wbile many of these acts are in themselves entirely harmless and 
would never be enjoined by any court, yet under certain circumstances 
the same acts might become a weapon of lawless and destructive indus­
trial warfare demanding the protection of the courts, this section would 
prevent the issuance of the injunction in the Debs case (In re Debs, 
158 U. S., 564) ; it would prevent the issuance of the injunction in 
'l'oledo & Ann Arbor v. Pennsylvania. Co. (54 Fed., 730) ; it would pre-. 
vent the issuance of any injunction to restrain either workmen or em­
ployers who were the objects of the most vicious form of boycott that 
has been passed upon by the courts or can be devised by the ingenuity 
of boycotters. It changes the remedies by which the Sherman Act may 
be enforced, inasmuch as if any of these acts enumerated in section 
266C were the means employed to enforce the restraint of trade or to 
damage the interstate business of any individual or corporation no in­
junction could be obtained either by a private individual or by the 
Government against such acts. 

In the Debs case a combination sought to paralyze the raill'oads of 
the United States and prevent the carrying of the mail until the rail­
road companies would agree not to haul Pullman cars because of a 
controversy between the Pullman Co. and certain of its employees, who 
were not in the employ nor in any way related to the railroad com­
panies. It is true there were acts of violence, but the general scheme 
was one of persuading all employees of the raill'oad companies to quit 
until the demands of the boycotters and strikers had been complied 
with. In the Toledo & Ann Arbor case the famous rule 12 of the 
brotherhood provided that none of its members should handle the cars 
of any carrier with which members of the brotherhood were in a dis­
pute. In that case the brotherhood employees of the Pennsylvania 
refused to handle cars of the Toledo & Ann Arbor because of a dispute 
between that road and some of the brotherhood, and they threatened 
to quit t~~ service of t~e Pennsylvania road unless it agreed to violate 
the. p~ov1s10ns of the mterstate-commerce a.ct by not affording equal 
facihbes to the cars of another road. No violence was threatened. 
The brotherhood merely undertook to "peacefully persuade" the Penn­
sylvania Co. not to handle the cars of the other road under a threat 
of leaving th~ir service-~ .thing which they had a perfect right to do 
to better thell' own condition, but not for the purpose of compelling 
the Pennsylvania Railroad Co. to violate the law. 

'l'he majority report quotes at length from the case of Pickett v. 
Walsh (192 :Mass., 572), "and re~·et the necessity of limitin"' the 
quotations, because the whole opimon could be studied with p~ofit." 
We agree with the majority that the whole opinion could have been 
studied with profit, since it condemns forms of " peaceful persuasion " 
from which the majority would withdraw equitable intervention. 
Speaking of the case before it, it says: " It is a refusal to work for A 
with whom the striker·s have no dispute, because A works for B with 
whom the strikers have a dispute, for the purpose of forcing' A to 
force B to yield to the strikers' demands. * * • . It is a combina­
tion by the union to obtain a decision in their favor by forcing other 
per~ons wb~ have .no in~erest in the dispute. to. force the employer to 
decide the dispute m their favor. Such a strike is an interference with 
the right of the plaintiffs to pursue their callin~ as they think best 
In our opinion organized labor's right to coerc10n or compulsion is 
limited to strikes against the persons with whom the person has a 
trade dispute; or, to put it in another way, we are of the opinion that 
a strike against A, with whom the strikers have no trade dispute to 
compel A to force B to the strikers' demands is unjustifiable m'ter­
ference with the right of A to carry on his calling as be thinks best. 
Only two cases to the contrary have come to our attention namely 
Bohm l\fanufacturing Co. v . Hollis (54 Minn., 223) and Jeans' Clothin~ 
Co. v. Watson (168 Mo., 133)." 0 

This case which the majority believe could be "studied with profit " 
is squarely against the proposal of their bill, and the two cases alluded 
to as being the only ones known to the court contrary to such view 
for both have been overruled. Bohm Manufacturing Co. (54 Minn.' 
223) was overruled in Gray v . Building Trades Council (91 Minn.' 
171). The second case is alluded to by the majority of the committee 
in support of its contentions, and the majority declare the logic of the 
court in that case " appears unanswerable." This " unanswerable " 
logic was overruled by the Sn~reme Court of Missouri in Lohse Patent 
Door Co. v. Fuel (215 Mo., 4-1). 

The majority report nlso quotes in support of their contention from 
Vagelahm v. Gunter ( 167 Mass., 92), saying, " Justice Holmes now of 
t he Supreme Court of the United States, delivered the opinion." The 
opinion was delivered by Mr. Justice Allen and is squarely against the 

contention of the majority, Mr. Justice Holmes having delivered a 
di~senting opinion, in which he stood alone. The majority have been 
dnven to the necessity of quoting from other dissenting opinions in 
support of their opposition, and to these we do not deem it necessary to 
give attention. 

It is said by the majority that no question of constitutionality is in­
volved. We submit that if the measure is to be construed, as it evi­
dently is, to prevent the application of injunctive relief to certain acts 
in disputes between employer and employee which may be part of a 
scheme or plan to work irreparable injury, which acts could be en­
joined in any other department of litigation, it is obvious that the 
parties affected would be denied the equal protection of the law and 
due process of law, coming well within the rule laid down in Connelly 
v. The Union Sewer Pipe ·co. (184 U. S., 540) ; Goldbe1·g v. Stable­
men's Union (149 Cal., 429) ; Pierce v. Stablemen's Union (156 Cal. 
70) ; and Niagara Fire Insurance Co. v. Cornell (110 Fed. 816). ' 

We do not consider the English act of 1906, which is quoted by the 
majority as a precedent for some of its proposals. There is no parallel 
whatever between the conditions at which the English act 'is aimed and 
the fundamental restrictions of the organic law of this country having 
no similitude in the constitution of the British Empire. The peculiar 
privileges conferred upon trades-unions by the English act of 190G arc 
accompanied by disabilities and criminal provisions of so drastic a 
nature that if they were offered as any part of the legislation of this 
country we should deem it our duty to oppose them in the interes t of 
all workingmen. 

We agree with the majority that "liberty and more of it is safe in 
the hands of the workingmen of the country.'' We are convinced of t he 
merit and truth of that contention. We du not, however, believe that 
liberty is advanced in the person of any citizen by stripping llim of 
remedial protection through processes which have received the delib­
eratf) and mature approval of the English-speaking race during all tlle 
centuries of its history. We can not believe that the due protection of 
person and property under constitutional guaranties and by remedies 
tested by time is " an impediment to progress," or that the destruction 
of the essential remedies by which person and property receive protec­
tion is "a great social advance." We believe with the President of the 
United States, in a famous statement made by him many years since 
to the American Bar Association, "It will not be surprising if the storm 
of abuse heaped upon the Federal courts and the political strength of 
Federal groups, whose plans of social reforms have met obstructions in 
these tribunals, shall lead to serious efforts, through legislation, to cut 
down their jurisdiction and cripple their efficiency. If this comes, then 
the responsibility for its effects, whether good or bad, must be not only 
with those who urge the change, but also with those who do not strive 
to resist its coming." (Address to American Bar Association at Detroit, 
1895.) ' 

JOHN A. STERLIXG. 
R. 0. MOON. 
EDWIN W. HIGGINS. 
PAUL IlOWLA.ND. 
FRANK 1\I. N :rn. 
FRANCIS H. DODDS. 

Mr. CLAYTON. Mr. Speaker, as I have only one more speech 
and have only nine and one-half minutes remaining, I am going 
to reserve that for my good friend from Arkansas [1\fr. FLOYD] 
after the expiration of the time of the gentleman from Illinols 
[Mr. STERLING]. 

The SPEAKER pro tempore. The gentleman from Illinois 
has 47 minutes remaining. 

Mr. STERLING. l\fr. Speaker, I have listened with a great 
deal of interest to all that has been said on this bill. Gentle­
men on that side of the House have devoted the entire time 
nllotted to them to the discussion of that part of the bill which 
is contained in the substitute. Gentlemen should_ understand 
that the bill which is offered by the minority as a substitute is 
contained almost verbatim, with a single excepton, in the first 
paragraph of the bill that is offered by the majority. I submit 
to you, gentlemen, that every argument used on that side of 
the House has been in favor of that provision of ' the bill for 
which the minority stands and which they ha-ve presented to the 
House in the substitute bill. And they have made a splendid 
defense of that part of the bill. They have confined their time 
and their talk to a discussion of the bill about which there is no 
controversy. But in the beginning I want to take issue with the 
gentleman from Iowa [Mr. TOWNER], when he says that Repub­
lican Presidents have, in messages and in public utterances, in­
d01;sed the legislation proposed by the majority. In no message 
sent to Congress by any Republican President, and, so far as I 
know, in no public utterance, has any Republican President ever 
indorsed the provisions contained in the majority bill, excepting 
the provisions contained in the first section. 

I agree wth the gentleman from Alabama [Mr. CLAYTON] and 
the gentleman from West Virginia [l\fr. DAVIS] that the provi­
sion in this bill providing that no temporary restraining order 
shall be issued without notice, except in cases where delay 
would result in irreparable injury to property or property 
rights, is a wise provision and ought to be placed upon the stat­
ute books. There is no controversy with the gentlemen on that 
side of the Hom:e with reference to the question as to a short 
time for final hearing when bljunctions have been issued. It is 
purely a· Republican proposition. 

As the gentleman from West Virginia [Mr. DAVIS] stated, I 
did introduce into this House four years ago a bill providing 
for those very things. President Roosevelt and President Taft 
in almost every message they have sent to Congress ha ·1e urged 
upon Congress the wisdom of making clear and explicit the 
provisions of law relating to notice and to early trial, and that 
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is the proposition which we offer to this House in the substitute 
bill. 

None of the gentlemen on that side of the House have 
undertaken to def end the la'st two paragraphs of thiS bill. 
No one, except the gentleman from Pennsylvania [Mr. WILSON] 
has even tried to justify that part of the bill. The gentleman 
from West Virginia [Mr. DAVIS] and the gentleman from 
Alabama [l\Ir. CLAYTON] said nothing in favor of those pro­
visions of the bilJ, and which, I submit to you, in spite of what 
those gentlemen have said, constitute a radical change in the 
law of the land. 

Mr. DAVIS of West Virginia.. The gentleman refers to the 
· fact that "the gentleman from West Virginia" said nothing 

in justification of the Ia.st section of the bill. The gentleman, 
of course, will be fair enough to admit that the gentleman's 
time expired just as he began to discuss that section? 

Mr. STERLING. I think that is true, Mr. Speaker, but the 
gentleman had 30 minutes, and he devoted the 30 minutes to 
defending the provisions of the bill about which there is no 
controversy and on which everybody, so far as I know, agree. 
He did it exh·emely well, too. So well that I shall say but little 
in regard to the substitute· bill, which is the same as that part 
of the majority bill which gentlemen have so ably supported by 
their argumE!nt. It seems to me if he had any defense to make 
of the provisions of the bill that are in controversy he would 
have devoted at least a part of his time to that defense. 

l\fr. DA VIS of West Virginia. Will the gentleman permit an 
interruption? -

Mr. STERLING. Yes, sir. 
Mr. DA VIS of West Virginia. I take for granted th.at the 

gentleman heard the speech made by his colleague, the gentle­
man from Pennsylvania [.Mr. MooN] . 

l\Ir. STERLING. I did, every word of it. 
Mr. DA VIS of West Virginia. Did he gather from that 

speech of his colleague, the gentleman from Pennsylvania [Mr. 
MooN] was not attacking the first three sections of the bill, and 
they were not controverted by him? 

Mr. STERLING. I dislike to take any of my time to reply 
to that question, but the gentleman from Pennsylvania said one 
thing with reference to the first section of their bilJ, and that 
is the exception that I noted. The gentleman from Pennsylvania 
spoke of the fact that the provision of the bill offered by the 
majority provided the seven days should begin to run at the 
time the entry was made, and the gentleman from Pennsylvania 
insisted that the seven days should begin to run from the time 
service is had. That is the criticism he offered on that bill. 

Now, it is well to know, gentlemen, what the law is in this 
country before we undertake to determine whether this bill 
changes it or whether it ought to be changed. And I propose 
to read from a decision of one of the courts of the ·united States 
what I believe to be a clear, explicit statement of the law and 
of · an the law on this question that is involved in the last two 
paragraphs of this bill. 

Mr. Speaker, I read from the case of the Union Pacific Rail­
road Co. v. Ruef. The decision is rendered by Judge McPher­
son in the district of Nebraska, and it is contained in'. volume 
120 of the Federal Reporter. I read, beginning on page 113. 
I do not read it because it is the decision of Judge McPherson, 
but I read it because it is the law as it has been enunciated by 
the Federal judges almost universally, and he states it so 
clearly and in such excellent language, that I read from this 
decision rather than go through the numerous other decisions 
that cover the same point in substantially the same language. 
The judge says: 

I belie.ve, and that without a doubt~t, in so far as propositions are 
involved in this case, the law iS as "L' ~vws : 

(1) The defendants acted within th.~ right when they went out on 
a strike. Whether with ~ood cause, or without any cause or reason, 
they had the. right to quit. work for the Union Pacific Railroad Co., 
and their reasons for quitting work were reasons they need not give to 
anyone. And that they all went out in a body, by agreement or pre­
concerted arrangement, does not militate against them or affect this 
case in any way. 

(2) Such rights are reciprocal, and the company had the right to 
discharge any or all of the defendants, with or without cause, and it 
can not be inquired into as to what the cause was. 

(3) It is immaterial whether the defendants are not now in the 
service of the company because of a strike or a lockout. 

(4:) The defendants have the right to combine and work together in 
whatsoever way they believe will increase their earnings shorten their 
hours, lessen their labor, or better their condition, and lt is for them, 
and them onlyh to say whether they will work by the day or by piece­
work. All sue is part of their liberty. And they can so conclude as 
individuals, or as organizations, or as unions. 

(5) And the right is also reciprocal. The railroad company has the 
right to have its work done by the premium or piece system, Without 
molestation or interference by defendants o.r others. This is liberty 
for the company, and the company alone has the right to determine as 
to that matter. 

(6) When the defendants went on a strike, or when put out on a 
lockout, their relations with the comrJany were at an end; they were 
no longer employees of the company ; and the places they once occu· 

. 

pied in the shops were no longer their places, and never can be itgaln, 
excepting by mutual agreement between the defendants and the com· 
pany. 

(7) No one of the defendants can be compelled by any law or by 
any order of nny court to again work for the company on any terms 
or under any conditions. 

(8) The company can not be compelled to employ again any of de­
fendants or any other person, by any law or by any order of any court 
on any terms or under any conditions. 

(9) Eachh all, and every of the foregoing matters between the com~ 
pany and t e defendants are precisely the same, whether applied to 
the company or to the defendants. 

{10) The company has the right to employ others to take the places 
once filled by defendants; and in employing others the defendants are 
not to be consulted, and it is of no lawful concern to them and they 
can make no lawful complaint by reason thereof. And it makes no dif· 
ference whether such new employees are citizens of Omaha or of some 
other city or State. A citizen of Chicago, or from any State in the 
Union, has the same rights as to work in Omaha as has a citizen of 
Omaha. 

(11) Defendants have the right to argue or discuss with the new 
employees the question whether the new employees should work for the 
company. They have the right to persuade them if they can. But in 
presenting_.the matter they have no right to use force or violence. They 
have no r1~ht to terrorize or intimidate the new employees. The new 
employees nave the right to come and go as they please, without fear 
or molestation. and without being compelled to discuss this or any other 
question, and without being guarded or picketed; and persistent and 
continued and objectionable persuasion by numbers is of itself intimi· 
dating and not allowable. 

(12) Picketing in proximity to the shops or elsewhere on the sh·eets 
of the city, if, in fact, it annoys or intimidates the new employees is 
not allowable. The streets are for public use, and the new employee 
has the same right, neither more nor less, to go back and forth· freely 
and without molestation and without being harassed by so-called argu­
ments, and without being picketed, as has a defendant ot· other person, 
In short, the rights of all parties are one and the same. 

Now, gentlemen, that is the law in the United States. 
Who would change it? Is there anyone who will say that 
that law does not extend to every man equal rights, equal 
privileges, and equal opportunities? It is based on that princi­
ple, fundamental to our American institutions, that all men are 
equal before the law. He who would change its provisions mast 
justify by good and sufficient reasons if he hopes for the ap· 
proval of the American people. 

Some gentlemen on that side urge that this bill makes no 
changes in the law as now administered. Indeed, the majority 
re-port from the Committee on the Judiciary suggests thnt it , 
makes no change in the existing law. Then why pass it? Why 
encumber the statutes with legislation that makes no change in 
the laws as they are now? It is not sufficient to say that some 
of the judges have misconstrued the law as laid down in the 
decision from which I read. Is there any a.Bsurance that judges 
will not misconstrue the law as you offer it in this bill? Here 
is a plain, explicit provision of the law, which admits of no pos­
sibility of a doubtful construction. Courts will differ in their 
opinion as to the meaning of this bill. Gentlemen on the floor 
of this House honestly disagree as to its meaning and effect 
and there will be judges who honestly construe it one way and 
other judges who will honestly construe it another way, and we 
will then have a diversity of judicial construction of the law 
which is now plain and explicit 

I say this bill does change the law. It takes a way from both 
the employer and the employee the right of protection by in· 
junction which they now enjoy. 

In order to get it into the RECORD, I desire to read a para­
graph from the Republican platform on this question, as fol­
lows: 

.We believe, howeve.r, that the rules of procedure in the Federal courts 
with respect to the issuance of the writ of injunction should be more 
accurately defined by statute, and that no injunction or temporary re­
strainin!i order should be issued without notice, except where irrepa­
rable in3ury would result from delay, In which ease a speedy hearin"' 
should be granted thereafter. "' 

The substitute which we have offered is in strict harmony 
with that provision of the Republican platform. It is in strict 
harmony with the platform on which every . Republican was 
elected two years ago. It is the fulfillment of the pledge we 
then made to the country. It is in strict accord with the letter 
of acceptance of 'President Taft and with every suggestion made 
by Mr. Roosevelt when he was President of the United States 
on this subject of injunctions. No man on the floor of this 
House can say that either of those gentlemen ever at any time 
made utterances in favor of legislation such as is provided in 
this bilJ. 

In order to settle that question, Mr. Speaker, I desire to read 
from a letter written by .Mr. Roosevelt when he was President 
to Secretary Knox. It is dated October 21, 1908. It was during 
the last presidential campaign. 

Mr. CLAYTON. Mr. Speaker, may I ask the gentleman a 
question right in that connection? 

Mr. STERLING. Yes. 
l\1r. CLAYTON. The letter which the gentleman is about to 

read is a letter that former President Roosevelt wrote in refer­
ence to what was known as the Pearre bill, is it not? 

Mr. STERLING. Yes. 
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1\Ir. CLAYTON. And that is not the bill which is now under 
consideration. 

Mr. STERLING. Let us see about that. 
Mr. CLAYTON. This is an ·entirely different proposition. 
Mr. STERLING. We will discuss that proposition too. What 

was known as the Pearre bill was at that time pending before 
the Judiciary Committee. It had been before the committee 
for two or three sessions, and I think has been before the com­
mittee ever since eithei: under the name of the Pearre bill or 
the Wilson bill. -After Mr. Pearre retired from Congress the 
bill came before the Judiciary Committee again, having been 
introduced by the gentleman from Pennsylvania [.l\Ir. WILSON] . 

Now, the majority of the committee had started in to revise 
the Wilson bill, and the Wilson bill is in substance the same as 
the old Pearre bill. The Pearre bill provided for three things, 
and three things only that are material to this discussion. First, 
it related only to labor disputes; second, it provided that no 
court should hold that the right to do business in a certain 
place or in a certain way was a property right to be protected 
by injuuction; third, it abrogated the offense of conspiracy. 
Now, that is what the Pearre bill provided and it is what the 
Wilson bill provide<-<, and it is what this bill provides. The only 
impro-,ement in this bill over the Pearre bill is that paragraph 
which contains the provisions covered by the bill which I have 
offered as a substitute. 

.!\Ir. DAVIS of West Virginia. The gentleman has said that 
not in any message of either President Taft or President Roose­
velt was there any expression which justifies the course pur­
sued in this bill. I take it the gentleman is familiar with the 
message of President Roosevelt of January 21, 1908. 

Mr. STERLING. I have read it, but I do not want the 
gentleman to read it now in my time. 

Mr. DAVIS of West Virginia. I w:mted to ask whether the 
gentleman would give me time to read it. 

Mr. STERLING. No; I will not give the gentleman time to 
read it now. The gentleman has called the attention of the 
House to it, and Members can read it for themselves. I pro­
pose to give to the House l\Ir. Roosevelt's views on the Pearre 
bill in his letter to . Secretary Knox, which I mentioned a 
moment ago. Before reading it I want to say this : It is true 
that the bill which is now before the House does not expressly 
provide that no court' shall hold that the right to do business 
is a property right, but it does provide a method-a legalized 
method-whereby that right may be <lestroyed, whether you 
call it a property right or whether you call it a personal right. 
And so I say, so far as the effect of this bill is concerned, it is 
on all fours with the old Pearre bill, that Mr. Roosevelt re­
ferred to in this letter and which he severely condemns. 

Mr. MARTIN of South Dakota. Will the gentleman be defi­
nite and state what part of the bill he conceives does make that 
provision? 

l\ir. STERLING. Yes; I will later on. This is a very long 
letter, and I shall read only three paragraphs: 

The1·e is no need of generalities or of vague expressions of sympathy 
fo1· iator. Let Mr. Bryan simply confine himself to the anti-injunction 
plank of his own platform and tell us publicly, definitely, and clearly 
whether be accepts or rejects the statement of Mr. Gompers that this 
plank pled:ses him to the pl"inciples of the till for which Mr. Gompers 
stands, ana whether, if elected, he will endeavor to ha-ve this proposi­
tion enacted into law. 

The bill that Mr. Roosevelt refers to is the Pearre bill; and I 
assert here again, and make it as emphatic as I can, that this 
bill contains practically every bad feature that the old Pearre 
bill contained. 

How can you gentlemen suggest that President Taft and Mr. 
Roosevelt had indorsed legi8la tion of this kind? In this letter 
Mr. Roosevelt calls on l\Ir. Bryan to say to the people of the 
country whether or not he will stand for the proposition that is 
contained in the old Pearre bill, and, so f a r a s I know, your 
candidate for President, 1\Ir. Bryan, neyer said that he would 
stand for the propositions therein contained. 

He goes on: 
'I'his is asked honestly in -the interest of that large voting public 

which believes sincerely in the promotion of every legitimate right and 
interest of labor; but which believes also that from the standpoint of 
the best interest ~f labor it neither requires nor is entitled to more than 
justice. and that · the right to des'troy business should not be formally 
recognized in the law of the land. 

REALIZES RIGHT TO SPEAK. 

I feel that I have the right to speak frankly in this matter, because 
throughout my term as President it has been my constant object to do 
everything in my power, both by administrative action and by endeavor­
ing to secure legislative action, to advance the cause of labor, protect 
it from unjust aggression, and secure to it its legitimate rights. I 
have accomplished something ; I hope to accomplish more before I leave 
office; and I have taken special and peculiar interest in Mr. Taft's 
candidacy because I believe that of all the men in this country be is 
the man best qualified for continuing the work of securing to the wage­
workers of the country their full rights. 

I will do everything in my power for the wage workers of the country 
except to do what is wrong. I will do wrong for no man ; and with all 

the force in my power I solemnly warn the laboring man of this country 
that any public man who advocates doing wrong in their interests can . 
not be trusted by them, and this whether his promise to do wrong is 
given knowing that it is wrong or because of a levity and lack of con­
sideration which make him willing to promise anything without count­
ing the cost if thereby support at the moment is to be purchased. 

WILL FIGHT A.BUSES. 

Just as I have fought hard to bring about in the fullest way the rec­
ognition of the right of the employee to be amply compensated for in- · 
jury received in the course of his duty, so I have fought bard and shall 
continue to fight hard to do away with all abuses in the use of the 
power of injunction. I will do everything I can to see that the powe1· 
of injunction is not used to oppress laboring men . I will endeavor to 
secure them full and equal justice. Therefore, in the interest of all good 
citizensbte they taboring men, business men, professional men, farmers, 
or mem ers of any other occupation, so long as they have in their souls 
the principles of sound American citizenship, I denounce as wicked the 
proposition to secure a law which, according to the explicit statement 
of Mr. Gompers, is to prevent the courts from effectively interfering with 
riotous violence when the object is to destroy a business, and which will 
legalize a blacklist and the secondary boycott, both of them the apt in­
struments of unmanly persecution. 

T·hose are the views of Mr. Roosevelt on the legislation which 
you propose, and if gentlemen can get comfort from them they 
are welcome to it. 

Now, this bill provides that peaceful picketing shall be al­
lowed. Peaceful picketing is now allowed. The law which I 
rea.d from the decision of Judge McPherson, reiterated by the 
courts of this country oYer and over again, holds that peaceful 
picketing is lawful. 

1\fr. CLAYTON. 1\Ir. Speaker, if it will not interrupt the 
gentleman I would like to ask him a question. 

l\Ir. STERLING. I will yield. 
Mr. CLAYTON. I observe that the gentleman has read what 

former P resident Roosevelt said in behalf of President Taft. 
Does the g~tleman know whether former President Roosevelt 
still entertains that opinion? 

Mr. STERLING. Ob, the gentleman can decide that que~tion 
;for himself. The gentleman can not divert me from the propo­
sition now before the House by such a question. 

Mr. CLAYTON. One more question. 
Mr. STERLING. I will have to ask the gentleman to desist 

now. 
Mr. CLAYTON. I do not wish to embarrass the gentleman. 
l\fr. STERLING. The gentleman will not embarrass me, but 

he is taking up my time. 
Mr. CLAYTON. Oh, if the gentleman does not wish to yield. 
Mr. STERLI NG. I will yield to the gentleman for one more 

question. 
Mr. CLAYTON. I would like to know whether ex-President 

Roosevelt has changed his views in regard to the labor legisla­
tion or the labor question. He has changed his views in regard 
to President Taft. 

Mr. STERLING. l\fr. Speaker, I submit that the gentleman 
from Alabama is consuming my time unnecessarily. 

The SPEAKER pro t-empore (Mr. MARTIN of Colorado) . The 
gentleman from IlliJ?.Ois has the floor. 

.!\Ir. STERLING. l\Ir. Speaker, this bill, while it in terms 
permits peaceful picketing, which is already the law, also in 
terms admits of another kind of picketing, which is unlawfui. 
I hope no man in thi House, on that side or on this, will get 
the idea, whether he be, as some claim they are, special repre­
senta tir-es of organized labor or not-I hope they will not get 
the idea that this bill is aimed only at the employer of labor 
in this country. It strikes just as fiercely and just as hard at 
the rights of the laboring men. This bill provides that one or 
any number of men can go to the home, to the very fireside of 
another, with or without his consent, for the purpose, as they 
call it, of conducting a peaceful picket. I say to you that that 
will do away with the protection that a large majority of the 
laboring men of the United States now 1.iave under the law of 
injunctions. It is just as much a violation of the rights of the 
men that labor as it is of the men that employ labor. This bill 
provides that any number of persons, who happen to disagree 
with another who desires to work, may go to his home or to the 
place where he works at the counter or in the shop or anywhere 
he happens to be, whether he consents or not, to p/evail on him 
to cease work, and that act· on the part of these fellow workmen 
can not be enjoined under this bill for the protection of the 
r ights of the man that seeks to labor, the man that wants to 
labor. It deprives him of the protection of that right as well 
as the right of the protection of the men that employ labor in 
this country. 

Another thing, gentlemen--
Mr: BUCHANAN. · Will the gentleman yield? 
l\Ir. STERLING. Yes; for a question. 
l\Ir. BUCHANAN. Does not the present law and the police 

officials as a general thing in this country protect the r ights of 
the labor ing man when he wants to work? 
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Mr. STEHLING. Yes, of course it does; but gentlemen who 
vote for this bill a.re voting to take away his right to this pro­
tection. 

Mr. BUCHANAl~. Oh, no. 
Mr. STERLING. The man who wants to work has the right 

to do so under the law. I have read it to you, and it will not 
be disputed. He has the right to engage his labor on any such 
terms as he and the employer can agree upon. He has the 
right to go and come to and from his place of business. He 
has a right to be let alone if he so desires, the right to enjoy 
his hours of rest, a right to the peace and quiet of his own 
fireside under the law as it now is. But under this law he is 
deprived of the protection to these rights which the law now 
gives him. 

Mr. BUCHANAN. Will the gentleman yield? 
Mr. STERLING. No; I can not yield to the gentleman any 

more. 
Mr. BUCHAN.Ai.~. For just a question? 
Mr. STERLING. I can not. How much time have I remain-

ing, Mr. Speaker? 
The SPEAKER. The gentleman has 11 minutes. 
l\1r. WILSON of Pennsylvania. Will the gentleman yield? 
l\fr. STERLING. If I have the time. ' 
Mr. WILSON of Pennsylvania. I would like the gentleman 

to point out the particular pa1't of this bill that permits any 
man to enter another man's home. 

Mr. STERLING. Right here is is. I will read it to you now, 
and settle the question : 

And no such restrainin~ order or injunction shall prohibit any per­
son or persons from termmating any relation of employment, or from 
ceasing to perform any work or labor, or from recommending, advising, 
or persuading others by peaceful means so to do; or from attending at 
or near a house or place where any person resides or works, or carries 
on business, or happens to be-

"Auywhere he happens to be," so says the bill. It makes no 
difference; he may be at his home, he may be at church, he 
may be at the counter, or at the anvil, or on his engine; he 
may be anywhere; yet under this bill others, one or many, may 
seek him out, whether he so wills or not, to persuade him to 
work or to abstain from working. That does not comport with 
my idea of liberty. It means liberty to no one. It means license 
to one man to interfere with the liberty of another. It is not 
equal protection under the law, and no part of American citi­
zenship will resent it quicker than the laboring men of the 
country. . 

Gentlemen, you are deceiving nobody but yourselves on this 
proposition. I submit to you that the great rank and file of 
the laboring men of the United States are not demanding class 
legislation. Do not take the words of a man here and there 
who pretends to speak for labor. I say to you gentlemen on 
this side of the House and on that, whether you claim to be 
special representatives of labor or not, you are not any better 
representatives of labor than I am. [Applause.] Not a bit of it. 
I have in my heart the same sympathy for the laboring man that 
you have, and I say to you that the great rank and file of the 
American laboring people are not demanding class legislation. 

Aye, l\Ir. Speaker, the very bulwark against class legislation 
in this country has been the workingmen. The men who toil, 
in the shop, everywhere, on the farms, on the railroads, in the 
mines, the workingmen everywhere have stood as the bulwark 
of safety in the United States against class legislation. Go to 
the man at the anvil, to the man on the engine, to the man in 
the mine, and at the plow; go to the man who toils, wherever 
you find him, and ask him if he is in favor of class legislation. 
He still believes in the principles of liberty and equality, and 
through him those principles will endure. He is wise enough 
to know and he does know that his safety, happiness, and pros­
perity rests on the Constitution, which secures to all men equal 
protection of the law. 

This is class legislation. Argue, if you please, that Congress 
has the right to pass class legislation, but do you favor it even 
if it is constitutional? The Constitution provides .that every 
State shall secure to all persons equal protection under the law. 
Shall Oongre~s do less than is required of the States to preserve 
inviolate the principle that all men are equal before the law? 

Mr. HUGHES of New Jersey. l\Ir. Speaker--
Mr. STERLING. I submit, Mr. Speaker, this bill strikes at 

the very foundation, at the very fundamental principle on which 
our free institutions are based. It strikes at the very principle 
on which American institutions rest. Aye, if the Constitution 
does not say it, the Declaration of Independence says that all 
men are equal under the law. Should you now abrogate ' that 
principle by passing legislation that applies only to a part of 
our American' citizens? 

The last sentence of this bill abrogates the offense of con­
spiracy. Conspiracy is a combination or agreement <Jf two or 

more, the intent of which is to do another an injury. The bill 
provides that such offense can not be committed in a labor 
dispute. Do gentlemen pretend to say that American laboring 
men are asking for legislation of that kind? His will be the 
first hand lifted against such a proposition. In conclusion, I 
repeat this bill has all the objections that were contained in 
the bill to which President Roosevelt referred when he wrote 
the letter to Secretary Knox. Mr. Bryan, although called on in 
that letter to state his position, publicly never did, to my knowl­
edge, defend the proposition that was contained in the Pearre 
~ill. Gentlemen, you should read this bill before you vote for 
it. I know that there are men on that side who would never 
have voted for the Pearre bill. You will find this bill contains 
the same ideas and seeks the same end as that bill. If you do, 
some of you gentlemen will join with us in adopting this substi­
tute bill, which should be the law of the land. [Loud applause.] 

l\fr. CLAYTON. I yield whatever time there is remaining to 
me to the gentleman from Arkansas [Mr. FLoYD]. I have 9l­
minutes, I understand. -

Mr. STERLING. l\fr. Speaker, how much time .had I left? 
The SPEAKER. The gentleman from Illinois has five min­

utes remaining. 
Mr. STERLING. I desire to yield half a minute to the gen­

tleman from Illinois [Mr. l\fcKENZlE]. 
I\1r. CLAYTON. Very well, l\fr. Speaker; I withhold my 

yielding to the gentleman from Arkansas. 
Mr. McKENZIE. Mr. Speaker, I simply wish to ask unani­

mous consent to extend my remarks in the RECORD. 
Mr. CLAYTON. I wish to say, in all fairness to the gentle­

man frolll Illinois, I understood him to say that he had but one 
speech to make a while ago and insisted that I parcel out my 
time, which I did, he assuring me that he would have but one 
speech. After be has concluded that one speech, according to 
his previous statement, he now says he wants to yield five min­
utes to another gentleman. 

Mr. STERLING. The gentleman from Illinois [Mr. McKEN­
ZIE], I think, wanted to say a word and extend his remarks in 
the RECORD. 

.!\Ir. CLAYTON. He has that under general leave. With the 
statement that it is only half a minute, I make no objection. 

The SPEAKER. The gentleman from illinois [Mr. McKEN­
ZIE] is recognized for half a minute. 

[Mr. l\fcKE1'.1ZIE addressed the House. See Appendix.] 

Mr. CLAYTON. Mr. Speaker, I yield now to the gentleman 
from Arkansas the 9i minutes I have remaining. 

The SPEAKER. The gentleman from Arkansas is recognized 
for 9! minutes. 

Mr. FLOYD of Arkansas. l\fr. Speaker, I wish in the lim­
ited time I have to confine my remarks to this bill. It has been 
assailed on various grounds. It has been assailed as unconsti­
tutional and revolutionary. It has been assailed by the gentle­
man from Illinois [Mr. STERLING] as being contrary to the in­
terests of labor. Now, let us see. Take the first section of the 
bill. The legislation proposed therein was recommended by the 
President; it was drafted by the gentleman from PennsylYanL.'l. 
[Mr. MooN]. It was indorsed by the gentleman from Illinois 
[Mr. STERLING], and he now proposes to offer as a substitute 
for this entire bill the Moon bill, H. R. 21486, which is sub­
stantially incorporated as the first section of this bill. Wherein 
is that unconstitutional? Wherein is that revolutionary? 
Wherein is that wrong? 

The second section of the bill provides that hereafter when 
injunctions are issued that the plaintiff in the action shall be 
required to give security. The law now permits the court in 
its discretion to require security. Wherein is that revolution­
ary? Wherein is that unconstitutional? Wherein is that 
wrong? 

The third section of the bill embodies two propositions. It 
reads as follows : 

SEC. 266b. That every order of injunction or restraining order !'ball 
set forth the reasons for the issuance of the same, shall be specific in 
terms

1 
and shall describe in reasonable detail, and not by reference to 

the bill of complaint or other document, the act or acts sought to be 
restrained; and shall be binding only upon the parties to the suit, their 
agents, servants, employees, and atto'rneys, or those in active concert 
with them, and who shall by personal service or otherwise have re­
ceived actual notice of the same. 

To the first part I have heard no objection urged. Against 
the second part gentlemen seriously protest. In reference to the 
issuance of injunctions in the latter portion of the section these . 
words occur : 

Shall be binding only upon the parties to the suit, their agents, serv~ 
ants, employees, and attorneys, or those in active concert with th,em1 and who shall, by personal service or otherwise, have received ' actual 
notice of the same. 

This provision forbids the blanket injunetion. 
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That is objected to, m1P, seriously objected to, by gentlemen 

on the other side. For what reason? Some say that it inter­
feres with the judicial powers of the court. Others say that 
the courts do not enforce that provision anyway. What is the 
effect of the court issuing those blanket injunctions if they do 
not enforce their decree.s ~gainst parties without.actual notice? 
I will tell you the effect of it. It is the exercise by the courts, 
at the instance of the plaintiff or employers, of a kind of judicial 
intimidation o-rer communities. [Applause on the Democratic 
side.] What ·rnlid objection to saying in the law that the 
court shall exercise no such power as that assumed and implied 
in the issuance of a blanket injunction? Now, as to the last 
proposition : 

SEC. 266c. That no restraining order or injunction shall be granted 
by any court of the United States, or a judge or the judges thereo!, in 
any case between an employer and employees, or between employers and 
employees, or between employees, or between persons employed and per­
sons seeking employment, involving or growing out of a dispute con­
cerning terms or conditions of employment, unless necessary to prevent 
irreparable injury to property or to a property right of the party mak· 
ing the application, for which injury there is no adequate remedy at 
law, and such property or property right must be described with par­
ticularity in the application, which must be in writing and sworn to by 
the applicant or by his agent or attorney. · 

And no such restrainint? order or injunction shall prohibit any person 
or persons fl•om terminating any relation of employment, or from ceas· 
ing to perform any work or labor, or from recommending, advising1 or 
persuading others by peaceful means so to do; or from attending at or 
near a house or place where any person resides or works, or carries on 
business, or happoos to be for the purpose of peacefully obtaining or 
communicating information, or of peacefully persuading any person to 
work or to abstain from working; or from ceasing to patronfae or to 
employ any party to such dispute ; 'Or from recommending, advising, or 
persuading others by peaceful means so to do ; or from paying or giving 
to or withholding from any person engaged .in such dispute any strike 
benefits or other moneys or things of value; or from peaceably assem­
bling at any place in a lawful manner and for lawful purposes; or from 
doing any act or thing which might lawfully be done in the absence of 
such dispute by any party thereto. 

It has been intimated that no one stood here- and dared de­
fend the last section of this bill. I defend it. I propose in the 
time at my command to devote the remainder of my remarks to 
the last section of the bill. And I will ask if you are opposed 
to the provisions of the bill as written, how many of you 
would favor the converse of the proposition? Suppose, instead 
of presenting the bill as it is written here, we change the 
language so as to read that hereafter in issuing injunctions 
the court shall have the power to prohibit any persons from 
terminating any relation of employment. How many of you 
will stand for that?-
or from ceasing to perform any work or labor-

How many of you would stand for that?-
or from recommending, advising, or persuading others by peaceful 
means to do so--

How many of you would stand for that?-
or from attending at or near a house or place where a person resides 
or wcrks, or carries on business, or happens to be for the purpose of 
peacefully obtaining or communicating information, or of peacefully 
persm.ding any person to work or to abstain from working-

How many of you would stand for that?-
or from ceasing to patronize or to employ any party to such dispute-

How many of you would stand for that?-
or from recommending, adviaing, or persuading others by peaceful 
means so to do-

How many of you would stand for that?-
or from paying or giving to or withholding from any person engaged 
in such dispute any Dtrike benefits or other moneys or things of value-

How many of you would stand for that?-
or from peaceably assembling at any place in a.. lawful manner or 
for lawful purposes. 
~ow many of you would stand for that?-

or from doing any act or thing which might lawfully be done in the 
abse.nce of such dispute by any party thereto. 

How many of you would stand for the converse of the several 
propositions embodied in this section of the bill? Not one, and 
you know it. But the gentleman from Illinois [Mr. STERLING] 
in his last appeal makes an argument that no one has previously 
presented, and that is, that this bill is against the interests 
of labor, and. he thereupon appeals to the friends of labor to 
defeat it. 

.My God, is it not strange that at the prolonged hearings had 
before the Judiciary Committee the representatives of capital 
appeared before the committee, opposing the legislation, and yet 
no representative of labor was there contending that it was 
against his interest, against the interests of labor? 

Oh, the gentleman says it repeals the law of conspiracy. He 
says it authorizes an invasion of the home. As to that section, 
what interpretation, what construction can be put upon any 
language therein that :would justify his assertion that it allows 
anybody to enter the home of any other person? No; the 
gentleman is in hard straits for arguments when he presents 
such suggestions as he does in opposition to this bill. 

But he says tha~ it repeals the law of conspiracy. This bill 
has nothing to do with the law of conspiracy. Conspiracy under 
the law is a crime. This bill proposes to repeal no criminal 
statute. All the criminal statutes stand on the books as they 
were written, and will so stand when this bill is adopted. 

What does it do? It provides that the courts shall not by the 
injunctive process interfere with persons doing any act or thing 
which might lawfully be done in the absence of such a dispute 
by anybody who is a party thereto. You talk of class legisla­
tion. This provision simply provides that the courts shall not 
interfere by injunctions in preventing any persons who are 
parties to a labor dispute from doing what they may be per­
mitted la wfUlly to do in the absence of a labor dispute, and you 
insist by implication upon leaving the law in such a condition 
that you will have one rule for the laboring man and another 
rule for other people. [Applause.] It is to that injustice that 
labor objects. It is to remedy that situation that labor has 
insisted for years on legislation against the abuse of the arbi­
trary injunctive process and of unwarranted injunctions by the 
Federal courts. [Applause.] 

No, Mr. Speaker, this bill does not violate any provision of the 
Constitution. This bill is devoted entirely to questions relating 
to judicial procedure in injunction cases. Its object and pur­
pose is not to confer upon employees or laborers any special 
privileges or any privileges not accorded to other citizens under 
like circumstances. It is a measure intended to secure justice 
to labor in its disputes with capital. 

The opponents of this class of legislation express great and 
almost reverential respect for the courts. As a lawyer I have 
the highest respect for the courts, but I can not share in the 
opinion so often expressed of late to the effect that any attempt 
on the part of citizens, labor organizations, or Congress itself 
to secure judicial reforms is a reflection upon the courts. With 
the exception of a few short provisions in the Constitution 
defining judicial power and providing for the Supreme Court 
and such inferior courts as Congress may, from time to time, 
create and establish, our entire judicial system, together with 
all rules of procedure obtaining in our courts, are the work of­
Congress and the result of judicial interpretation. In the ab­
sence of congressional action, subject to the limitations of the 
Constitution, the courts have adopted certain rules and pro­
cedure of their own. In those court-made rules of procedure 
lies the, greatest danger of judicial usurpation and abuse. It is 
as clearly within the power of Congress to correct an abuse 
growing out of rules and precedents of the courts as it is to 
repeal a statute of its own creation. 

It is the contention of the advocates of this proposed legis­
lation ·that such abuses have g1'own up under our system and 
now exist, and it is to correct such evils and in the interest 
of simple justice that this legislation is demanded. The gen­
tleman from Pennsylvania [Mr. MooN] asserted that "Equity 
is to protect great industry and great interests." I deny 
that such is the proper function and province of equity courts. 
Equity courts were established in order that right and justice 
might be done in cases where there was no adequate remedy at 
law. It was never intended to be used as an instrument of in­
justice or oppression to any person or to any class. The friends 
of labor demand the passage of this bill in order that hereafter 
unwarranted and improvident injunctions shall not, at the be­
hest of capital, be issued against labor; simply this and nothing 
more. 

The SPEAKER. The time of the gentleman hn.s expired. All 
time has expired. The question is on agreeing to the substitute 
offered by the gentleman from lliinois [l\Ir. STERLING] . 

The question was taken, and the Speaker announced that the 
" noes " seemed to have it. 

Mr. STERLING. l\Ir. Speaker, I demand the yeas and nays. 
The SPEAK.ER. The yeas and nays are demanded. The 

Chair will count. Those in favor of taking a vote by the yeas 
and nays will rise ~d stand until they are counted. [After 
counting.] Fifty-two gentlemen have arisen in the affirmative. 
Those opposed will rise and stand until they are counted. [After . 
counting.] One hundred and fifteen gentlemen have arisen in 
the negative-a sufficient number. The yeas and nays are 
ordered, and the Clerk will call the roll. Those in favor of the 
substitute will, when their .,names are called, answer "yea," and 
those opposed will answer "nay." 

l\Ir. FULLER rose. 
The SPEAKER. For what purpose does the gentleman rise? 
Mr. FULLER. Can we not have the substitute bill reported? 
The SPEAKER. Without objection, the substitute bill will 

be repa.rted. 
Mr. BLACKMON. Mr. Speaker, I object. 
The SPEAKER. Objection is made. The Clerk will call the 

roll. 
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The question was taken; and there were-yeas 48, nays 220, 
answered " present " 6, not voting 118, as follows: 

YEAS-48. 
Ames 
Anthony 
Barchfeld 
Butler 
Calder 
Cannon 
Catlin 
Crago 
Currier 
Dalzell 
De Forest 
Dodds 

Driscoll. M. E. 
Fairchild 
Fordney 

Humphrey, Wash. Moon, Pa. 
Lafean Moore, Pa. 

:B'oss 
Lawrence Nye 
McCreary ·Payne 

Gardner, N. J. 
Griest 

McKenzlP. Roberts, Mass. 
McKinney Sloan 

Harris McLaughlin Stephens, Cal. 
Heald 
Henry, Conn. 
Higgins 

Madden Sterling 
Malby ·· ,. Stevens, Minn. 
Mann Va re 

Hill Martin, S. Dak. Volstead 
Howell Mondell Young, Mich. 

Adair 
Adamson 
Aiken, S. C. 
Ainey 
Akin,N. Y. 
Alexander 
Allen 
Anderson, Minn. 
Anderson, Ohio 
Ans berry 
Ashbrook 
Austin 
Barnhart 
Bartlett 
Bathrick 
Bell, Ga. 
Blackmon 
Boehne 
Booher 
Borland 
Bowman 
Broussard 
Buchanan 
Bulkley 
Burke, Wis. 
Byrnes, S. C. 
Byrns, Tenn. 
Callaway 
Candler 
Can trill 
Carlin 
Carter 
Cary 
Clayton 
Cline 
Collier 
Connell 
Conry 
Cooper 
Copley 
Covington 
Crumpacker 
Cullop 
Curry 
Daugherty 
Davis, Minn. 
Davis, W. Va. 
Denver 
Dickinson 
Difenderfer 
Dixon, Ind. 
Doremus 
Doughton 
Driscoll, D. A. 
Dupre 

Beall, Tex. 
Browning 

NAYS-220. 
Dyer Hull 
Edwards Jackson 
Esch Jacoway 
Estopinal · Johnson, Ky. 
Evans Jones 
Faison Kendall 
Farr Kennedy 
Fergusson Kent 
Ferris Kinkaid, Nebr. 
Finley Kinkead, N. J. 
Fitzgerald Kitchin 
E'lood, Va. Knowland 
Floyd, Ark. Konop 
Focht Kopp 
Foster Korbly 
Fowler Lafferty 
Francis La Follette 
French Langley 
Fuller Lee, Ga. 
Gallagher Lee, Pa. 
Garner Lenroot 
Garrett Lever 
George Lewis 
Glass Lindbergh 
Good Linthicum 
Goodwin, Ark. Lloyd 
Gould Lo beck 
Gra._ham :McCoy 
Gray McDermott 
Green, Iowa McGuire, Okla. 
Greene, Mass. M'lcon 
Gregg, Pa. Maguire, Nebr. 
Gregg, Tex. :Martin, Colo. 
Hamm· Matthews 
Hamilton, Mich. Miller 
Hamilton, W. Va. Moon, Tenn. 
Hamlin Moore, Tex. 
Hammond Morgan 
Hardy Morrison 
Harrison, l\fiss. Morse, Wis. 

·Hai rison, N. Y. Moss, Ind. 
Hartman Murray 
Haugen Needhn m 
Hay Neeley 
Hayden Nelson 
Hares Norris 
Helgesen Oldfield 
Henry, Tex. O'Shaunessy 
Hensley Padgett 
Hobson Page 
Holland Patton, Pa. 
Houston Peters 
Howard Post 
Hughes, Ga. ' Pon 
Hughes, r-. . T. Powers 

ANSWERE:P "PRESENT "-6. 
Davenport Gillett 
Dwight 

NOT VOTING-118. 
Andrus Gardner, l\fass. McCall 
Ayres Godwin, N. C. . McGillicuddy 
Bartholdt Goeke MtHenry 
Bates Goldfogle l\fcKellar 
Berger Gudger McKinley 
Bradley Guernsey l\fcl\forran 
Brnntley Hanna Maher 
Brown Hard?."ick Mays 
Burg-ess Hawley Mott 
Burke, Pa. Hefiin Murdock 
Burke, S. Dak. Helm Olmsted 
Burleson Hin els Palmer 
Burnett Howland Parran 
Campbell Hubbard Patten, N. Y. 
Clark, Fla. . Hughes, W . Va. Pepper 
Claypool Humphreys, l\fiss. Pickett 
Cox, Ind. James Plumley 

ox, Ohio John on, S. C. Porter · 
Cravens Kahn Prince 
Curley Kinllred Prouty 
Danforth Konig Randell, Tex. 
Davidson Lamb Ren field 
Dent Langham Reilly 
Dickson, Miss. Legare Reyburn 
Dies Levy Ricbardson 
Donohoe- Lindsay Riordan 
Draper Littlepage Robinson 
Ellerbe Littleton Rodenberg 
Fields Longworth Saba th 
Fornes Loud Saunders 

So the substitute was Jost . 

Pray 
Pujo 
Rainey 
Raker 
Ransdell, La. 
Rauch 
Rees 
·Roberts ... Nev. 
Roddenoery 
Rothermel 
Rouse 
Ru bey 
Rucker, Colo. 
Rucker, Mo. 

t Russell 
Sharp 
Sherley 
Sherwood 
Sims 
Slayden 
Slemp 

· Small 
Smith, J. M. C. 
Smith, Saml. W. 
Smith, N. Y. 
Smith, Tex. 
Stedman 
Stephens, Miss. 
StephcM, Nebr. 
Stephens, Tex. 
Rt one 
Sulzer 
Sweet 
Talcott, N. Y. 
Taylor, Colo. 
Thayer 
Thomas 
Towner 
Townsend 
Trfbble 
Turnbull 
rrn1tle 
Underhill 
Underwood 
Warburton 
Watkins 
Webb 
Wedemeyer 
Wickliffe 
Willis 
Wilson, Ill. 
Wilson, Pa. 
Witherspoon 
Young, Kans. 
~oung, Tex. 

Tilson 

Scully 
Sells 
Shackleford 
Sheppard 
Simmons 
Sisson 
Smith;Cal. 
Sparkman 
Speer 
Stack 
Stanley 
Steenerson 
Sulloway 
Switzer 
Tag'gart 
Talbott, l\fd. 
Taylor, Ala. 
Taylor, Ohio 
Tbistlewood 
Utter 
Vreeland 
Weeks 
Whi tacre 
White 
Wilder 
Wilson. N. Y. 
Wood, . J. 
Woods, Iowa 

The following additional pairs were announced: 
Until further notice: 
Mr. AYRES with l\Ir. HOWLAND. 
Mr. DICKSON of l\lississippi with Mr. PLUMLEY. 

Mr, WHITE with Mr. Woons of Iowa. 
Mr. STANLEY with Mr. VREELAND. 
Mr. SAUNDERS with Mr. UTTEB. 
Mr. RICHARDSON with Mr. STEENERSON. . 
Mr. McKELLAR with Mr. SMITH of California. 
Mr. MCGILLICUDDY with Mr. LANGHAM. 
l\Ir. HEFLIN with l\Ir. PRINCE. 
Mr. FIELDS with 1\Ir. PICKETT. 
Mr. DIEs with Mr. REYBURN. 
Mr. Cox of Indiana with Mr. McKINLEY. 
l\fr. CLAYPOOL with Mr. LoUD. 
Mr. BURLESON with Mr. HANNA. 
Mr. BRANTLEY with Mr. BABTHOLDT. 
Mr. TALBOTT of Maryland with l\Ir. PARRAN. 
Mr. PEPPER with Mr. WILDER. 
Mr. SABATH with Mr. Mcl\IoRRAN. 
Mr. REILLY with Mr. LoNGWORTH. 
For the balance of the day : 
Mr. REDFIELD with l\Ir. KAHN. 
Mr. DENT with Mr. Woon of New Jersey. 
l\Ir. HUMPHREYS of Mississippi with Mr. OLMSTED. 
Mr. SCULLY (for the Clayton bill against th~ substitute) with 

l\Ir. BROWNING (against the Clayton bill and for the subs ti tu te). 
The result of the vote was then announced, as above recorded. 
The SPEAKER. The question is on the engrossment and 

third reading of the bill. 
The bill was ordered to be engrossed and read a third time 

and was read the third time. ' 
The SPEAKER. The question is on the passage of the bill. 
l\Ir. CLAYTON, Mr. MANN, and Mr. HENRY of Texas de­

manded the yeas and nays. 
The yeas and nays were ordered. 
The question was taken ; and there were-yeas 243, nays 31, 

answered "present" 6, not voting 113, as follows: 
YEAS-243. 

Adair Edwards Johnson, Ky. Ransdell, La. 
Adamson Ellerbe Jones Rauch 
Aiken, S. C. Esch Kendall Rees 
Ainey Estopinal Kennedy Reilly 
.Akin, N. Y. Evans Kent Roberts, Mass. 
Alexander Faison Kinkaid, Nebr. Roberts, Nev. 
Allen Fari' Kinkead, N. J. Roddenbery 
Ames Fergusson Kitchin , Rothermel 
Anderson, Minn. Ferris Know land Rouse 
Anderson, Ohio Finley Konop Ru bey 
Ans berry Fitzgerald Kopp ·Rucker, Colo. 
Anthony Flood, Va. Korbly Rucker, l\fo. 
Ashbrook · Floyd, Ark. Lafferty Russell 
Austin Focht La Follette SharR 
Barchfeld Foster Langley Sher ey 
Barnhart Fowler Lee, Ga. 8herwood 
Bartlett Francis Lee, Pa. Sims 
Bathrick French Lenroot Slayden 
Bell, Ga. Fuller Lever Slemp 
Blackmon Gallagher Lewis Sloan 
Boehne Garner Lindbergh Small 
Booher Garrett Linthicum Smith, J. M. C. 
Borland George Lloyd Smith, Sarni. W. 
Bowman Glass Lo beck Smith,N. Y. 
Broussard Good l\fcCoy Smith, Tex. 
Buchanan Goodwin, Ark. McDermott Stack 
Bulkley Gould McGuire, Okla. Stedman 
Burke, Wis. Graham McLaughlin Stephens, Mi~s. 
Byrnes. S. C. Gray Macon Stephens, Nebr. 
Byrns, Tenn. Green, Iowa Maguire, Nebr. Stephens, Tex. 
Callaway Greene, Mass. Martin, Colo. Stevens, Minn. 
Candler Gregg, Pa. Martin, S. Dak. Stone 
Can trill Gregg, Tex. Matthews Sulzer 
Carlin Grie t Miller Sweet 
Carter Hamill Mondell ·Talcott, "fir. Y. 
Cary Hamilton, Iicb. Moon, Tenn. Taylor, Colo. 
Clayton Hamilton, W. Va. Moore, Tex. Thayer 
Cline Hamlin Morgan Thomas 
Collier Hammond Morrison Towner 
Connell Hardy Morse, Wis. Townsend 
Conry Harrison, l\fiss. l\foss, Ind. Tribble 
Cooper Harrison, N. Y. Murray Turnbull 
Copley Hartman Needham Tuttle 
Covington Haugen Neeley Underhill 
Crago Hay Nelson Underwood 
Crumpacker Hayden Norris Va re 
Cullop Rayes Oldfield Volstead 
Curry Heald O'Shaunessy Warburton 
Daugherty Helgesen Padgett Watkins 
Davis, Minn. Henry, Tex. P aae Webb 
Davis, W. Va. Henley Pat ton, Pa. Wedemeyer 
De Ii'orest Hobson Peters White 
Denver Holland Post Wickliffe 
Dickinson Houston Pou Willis 
Difcnderfer Howard Powers Wilson, Ill. 
Dixon, Ind. Howell Pray Wll.on, Pa. 
Doremus Hughes, Ga. Prince Wither~poon 
Doughton Hughes. N. J. Prouty Young, Kans. 
Driscoll, D. A. Hull PuJo Young, Tex. 
Dupre Jackson nainey The Speaker 
Dyer Jacoway Raker 

NAYS-31. 
Butler Catlin Dri co11, ·u. E. Gardner, N. J. 
Calder Dalzell Fairch ild Harris 
Cannon Dodds Fo1 ·lney Henry, Conn. 
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Higgins McCreary 
Hill McKenzie 
Humphrey, Wash. McKinley 
Lafean McKinney 
Lawrence Madden 

Malby 
Mann 
Moon, Pa. 
Moore, Pa. 
Nye 

ANSWERED 4
' PRESENT "-6. 

.Payne 
Stephens, Cal. 
Sterling 
Young, Mich. 

Beall, Tex. 
Browning 

Davenport Gillett Sparkman 
Dwight 

NOT VOTING-113. 
Andrus Fornes Littleton 
Ayres Foss Longworth 
Bartholdt Gardner, Mass. Loud 
Bates Godwin, N. C. McCall 
Berger Goeke McGillicuddy 
Bradley Goldfogle McHenry 
Brantley Gudger McKellar 
Brown Guern-sey .McMorran 
Burgess Hanna Maher 
Burke, Pa. Hardwick Mays 
Burke, S. Dak. Hawley Mott 
Burleson Heflin ~urdock 
Burnett Helm Olmsted 
Campbell , Hinds l'almer 
Clark, .Fla. Howland Parran 
Claypool Hubbard 'Patten, N. Y. 
Cox, Ind. Hughes, W. Va. Pepper 
Cox, Ohio Humphr-eys, Miss. Pickett 
Cravens James Plumley 
Curley Johnson, S. C. Porter 
Currier Kahn 'IlandelL Tex. 
Danforth Kindred Redfield 
Dayjdson Konig Reyburn 
Dent Lamb Richardson 
Dickson, Miss. Langham Riord.an 
Dies Legare Robinson 
Donohoe Levy Rodenberg 
Draper Lindsay Saba th 
Fields Littlepage Saunders 

So the bill was _pns ed. 

Scully · 
Sells 
Shackleford 
Sheppard 
Simmons 
Sisson 
Smith, Cal. 
Speer 
Stanley 
Steenerson 
Sulloway 
Switzer 
Taggart 
Talbott, Md. 
Taylor, Ala. 
Taylor, Ohio 
Thistle wood 
'Tilson 
Utter 
'Vreelana 
Weeks 
Whitacre 
Wilder 
Wilson, N. Y. 
-wood, N. J. 
Woods, Iowa 

'The Clerk announced the following additional pairs: 
On this vote : 
Mr. SCULLY (in favor of bill) with Mr. BROWNING (against). 
Until further .notice: 
Mr. Cox ·of Jndiana with Mr. 'L-0.NGWOBTH. 
l\Ir. DONOHOE with Mr. Woons of Iowa. 
Mr. LAMB with Mr. CURRIER. 
Mr. 'BROWN with Mr. Fnss. 
1\Ir. HEFLIN with Mr. VREELAND. 
l\lr. DAVENPORT. lli. Speaker, I desire to inquire whether 

or not the gentleman from South Dakota, Mr. BURKE, voted? 
The 'SPEAKER. The gentleman did not. 
l\lr. DAVENPORT. I .have a general _pair with .him, and I 

desire to withdraw my -vote in the ailirmattve and answer 
"present." 

The ·SPEA.KER. Call the .gentleman's name. 
The name of Mr. DAY.ENPORT was called, and ·he answered 

"-Present" 
The SPEAKER. The Clerk will call my name. 
The name of Mr. CL~ of Missouri was called, and he voted 

"aye,'' -as above recorded. [Applause.] 
The result of the vote was announced as above recorded. 
·On motion of Mr. CLAYTON, a motion to reconsider the vote 

by which the bill ·was passed was laid on the table. 

LEAVE OF .ABSENCE. 

By unanimous consent, leave of absence was granted as fol­
lows: 

To Mr. JOHNSON of South ·Carolina, .indefinitely, on account of 
sickness in family. 

To Mr. KITCHIN, for one week, on account of sickness in 
family. 

To Mr. RANNA, for 30 days, on account of important business. 

DAM ACROSS SAVANNAH RTIIBB. 

The SPEAKER. The Chair lays before the House the follow­
ing Senate bill, with House amendment. 

The Clerk read as follows : 
S. 5930. An act to extend the time for the completion of dams across 

the Savannah Hiver by authority granted to Twin City Power Co. by 
an act approved February 29, 1908. 

Mr. ADAMSON. Mr. Speaker, I move that the House insist 
on its amendment and agree to the conference asked. 

The SPEAKER. The gentleman from Georgia moves that 
the House insist on its amendment and agree to the conference 
asked. 

The question was taken, and the motion was agreed to. 
The SEEAKER announced the following conferees. 
The Clerk read as follows : 
Mr. ADAMSON, Mr. RICHARDSON, and Mr. STEVENS of .Minnesota. 

RETURN OP BILL TO SENATE, 

The SPEAK.Ell. The Chair lays before the House the follow­
ing resolution from the Senate, asking 1he return of a bill. 

• 

The Clerk read .as follows-: 
IN THE SENA.TE OF THE UNITED STATES, 

May 14~ 19Jg, 
.Resolved., That the S~cretary be directed to request the House of Rep­

iresentatives to return to the Senate the bill (H. R. 20840) to provide 
for deficiencies iri the fund for police and firemen's pensions and reli~f 
in the District of Columbia. 

Attest: 
CHARLES G. BENNETT, Sect·etary. 

The question was taken, and the resolution was agreed to. 
DAILY HOUR OF MEETING. 

Mr. UNDERWOOD. .Mr. Speah'"er, I a:sk unanimous censent 
. 1hat until .further order cf the House the daily hour .of meeting 
:shall ·be 11 o'clock instead of 12. 

The SP-EA.KER. The gentleman from Alabama asks unani­
mous consent that until further -order of the House the hom of 
meeting .shall -be 11 a. m. instead of 12 o'clock. Is the1·e ob­
jection? 

.l\!r. MANN. 'R.eserving the right to object, I take it it is the 
tiJi:tention to :push forward the appropriation bilJs; but l think 
rt:here ought to be one day in the week when the House meets 
at 12 o'clock so that Members -of the House can hav:e oppor­
tunity to attend to departmental work, and therefore I suggest 
to the gentleman whether he would not be willing to except 
,from tne pron-sion Wednesday. 

Mr. UNDERWOOD. Ir. Speaker, I will state to the gentle­
rman the purpose of making this request is that it is the desire 
on this side of fbe House to drive the nppropriation bills through 
J)ractically to the ~xclusion of everything else until they are 
:Passed, and the purpose of asking the House to meet at 11 
o'clock was to pass the appropriation bills. If the gentleman 
desires to do so l will modify ·my request. 

Mr. MANN. I think it would not interfere with the gentle­
man's purpose. 

Mr. fffi\IJ)ERWOOD. And ;r will ask unanimous consent that 
'OD each legislative day in the week, except Wednesday, the 
House shall meet at 11 o'clock, and on Wednesday it shall meet 
at 12. 

The .SP.EAKER. The gentleman from Alabama modifies his 
:request, and asks unanimous consent that hereafter, until fur­
ther ordered by the House, on every day in the week except 
Wednesday and Sunday the House shall meet at 11 o'clock. 
On Wednesdays and Sundays the meeting shall be at 12. Is 
there objection? [After a pause.] The Chair hears none, and 
it -is so ordered. 

ENROLLED BILL SIGNED. 

The SPEAKER lt'nnounced his signature to enrolled bill of 
i:he following title : 

S. 2224. An act to amend ·".A.n act to regulate the height of 
buildings in the District of Columbia," approved June 1, 1910. 

.ADJOURNMENT. 

lli. CLAYTON. l\Ir. Speaker, I move that the House do now 
adjourn. 

The motion was agreed to; accordingly (at 7 o'clock and 35 
minutes p. m.) the House adjourned to meet to-morrow, Wedn.es­
day, May 15, rn12, at 12 o'clock noon. 

EXECUTIVE COMMUNICATIONS. 
Under clause 2 of Rule XXIV, executive communications ~ere 

taken from the Speaker's table and referred as foUows: 
1. A letter from the Acting Secretary of the Treasury, trans­

mitting copy of a communication from the Attorney General of 
the United States .submitting estimate of deficiencies in appro­
priation required by the Department of Justice (H. Doc. No. 
752) ; -to the Committee on Appropriations and 01·dered to b'l 
printed. 

2. A letter from the Acting Secretary of the Treasury, trans­
mitting copy of u communication from the Secretary of War 
summitting estimate of appropriation for judgment rendered 
against Lieut. D. H. Biddle, United States Army, rendered 
against him for official acts by circut court of l\Ieade County, 
S. Dak. (H. Doc. No. 754); to the Committee on Appropriations 
and ordered to be printed. 

3. A letter from the Acting Secretary of the Treasury, trans­
.mitting copy of a communication from the Secretary of the Navy 
submitting estimate of appropriation for rebuilding building No. 
1, navy yard, Philadelphia, Pa. (H. Doc. No. 753); to the Com­
mittee on Naval .Affairs and ordered to be printed. 

4. A letter from the Acting Secretary of the Treasury, trans­
mitting copy of a communication from the Secretary of War 
submitting estimate of appropriation required by the War De­
partment to provide medical and hospital up_plies, etc., for 
relief of -sufferers from iloods 1n the Mississippi and Ohio Val­
leys (H. Doe. No. 755) ; to the Committee on Appropriations 
and ordered to be printed . 
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REPORTS· OF COMMITTEES ON PUBLIC BILLS AND 
RESOLUTIONS. 

Under clause 2 of Rule XIII, bills and resolutions were sev­
erally reported from committees, delivered to the Clerk, and 
referred to the several calendars therein named, as follows: 

l\fr. FERRIS, from the Committee on the Public Lands, to 
which was referred the bill (H. R. 19476) granting certain 
lands to the State of California to form a part of Redwood Park 
in aid State, reported the same with amendment, accompanied 
by a report (No. G97), which said bill and report were referred 
to the Committee of the Whole House on the state of the Union. 

He also, from the Committee on Indian Affairs, to which was 
ref erred the bill (H. R. 23184) directing the Secretary of the 
Interior to deUrer patents to Seminole allottees, and for other 
purposes, reported the same without amendment, accompanied 
by a report (Ko. 698), which said bill and report were referred 
to the Committee of the Whole House on the state of the Union. 

Mr. PEPPER, from the Committee on Military Affairs, to 
which was referred the bill (H. R. 23934) to authorize the ap­
pointnient of Harold Hancock Taintor to the grade of second 
lieutenant in the Army, reported the same without amendment, 
accompanied by a report (No. 700), whi~h said bill and report 
were referred to the Private Calendar. 

l\fr. CARTER, from the Committee on Indian Affairs, to which 
was referred the bill (H. R. 22083) relating to inherited estates 
in the FiYe Civilized Tribes in Oklahoma, reported the same 
with amendment, accompanied by a report (No. 699), which 
said bill and report were referred to the House Calendar. 

Mr. CONRY, from the Committee on Military Affa°irs, to 
which was referred the bill (H. R. 13566) for the relief of sol­
diers and imilors who enlisted or serred under assumed names, 
while minors or otherwise, in the Army or Navy of the United 
States during any war with any foreign nation or people, re­
ported the same without amendment, accompanied by a report 
(No. 701), which said bill and report were referred to the House 
Calendar. · 

Ur. HAMLIN, from the Committee on Interstate and Foreign 
Commerce, to which was referred the bill (H. R. 22999) provid­
ing fo'r the construction and maintenance by the city of St. 
Louis, Mo., of an intake tower in the Mississippi River at St. 
Louis, Mo., reported the same with amendment, accompanied 
by a report (No. 702), which said bill and report were referred 
to ·the House Calendar. 

Mr. STEVENS of Minnesota, from the Committee on Inter­
state anu Foreign Commerce, to which was referred the bill 
(H. R. 23634) to authorize the village of Oslo, in the county of 
Marshall, in the State of Minnesota, to construct a bridge across 
the Red River of the North, reported the same without amend­
ment, accompanied by a report (No. 703), which said bill and 
report were referred to the House Calendar. 

Mr. STEPHENS of Texas, from the Committee on Indian 
Affairs, to which was referred the bill (H. R. 22647) providing 
for the sale and entry of certain lands in the State of Okla­
homa, and for other purposes, reported the same with an amend­
ment, accompanied by a report (No. 704), which said bill and 
report were referred to the Committee of the Whole House on 
the state of the Union. 

. CHANGE OE' REFERENCE. 
Under clause 2 of Rule XXII, the Committee on Claims was 

discharged from the consideration of the bill (H. R .. 18745) for 
the relief of Emma Louise Du Bois, heir of Amos Towle, and the 
same was referred to the Committee on War Claims. 

-
PUBLIC BILLS, RESOLUTIONS, AND MEl\IORIALS. 

Under clause 3 of Rule XXII, bills, resolutions, and memo­
rials were introduced and severally referred as follows: 

By Mr. WEBB: A bill (H. R. 24525) to preserve and protect 
human life in ocean traYel; to the Committee on the Merchant 
Marine and Fisberie . 

By Mr. SMITH of California: A bill (H. R. 24526) to exempt 
from cancellation certain desert-land entries in the Chucka­
walla Valley, Cal.; to the Committee on the Public Lands. 

By Mr. CALDER: A bill (II. R. 24527) to authorize the Sec­
retary of War to make certain disposition of obsolete Spring­
field rifle , caliber .45, bayonets and bayonet scabbards for 
same; to the Committee on Military Affairs. 

By l\Ir. l\IAGUIRE of Nebraska: A bill (H. R. 24558) to es­
tablish a fish hatchery and fish-culture station at Lincoln, in 
the State of Nebraska; to the Committee on the Merchant 
l\farine and Fisheries. 

By Mr. JOHNSON of Kentucky: Resolution (H. Res. 536) 
authorizing the payment of the expenses of the Committee on 
the Dish·ict of Columbia in making the investigation authorized 

by ~?use resolution 154, to an amount not exceeding $10,000 in 
addit10n to that heretofore authorized; to the Committee on 
Accounts. 

By ·~fr. GARRETT: Resolution (H. Res. 537) authorizing 
the Mississippi River Commission to investigate and report 
upon the cost of constructing a system of levees or embank­
ments along said river in connection with those already con­
structed; to the Committee on Rules. 

By l\Ir. BROUSSARD: Resolution (H. Res. 538) authorizing 
and directing the Mississippi River Commission to . investigate 
and report upon the cost of constructing a syste,m of levees or 
embankments along the ~ississippi River, etc. ; to the Commit­
tee on Rules. 

By Mr. MADDEN: Resolution (H. Res. 539) providing for 
the consideration of House bill 22593, etc.; to the· Committee on 
Rules. 

PRIVATE BILLS AND RESOLUTIONS. 

Under clause 1 of Rule XXII, private bills and resolutions 
were introduced and severally referred as follows : 

By l\Ir. ANTHONY: A bill (H. R. 24528) granting a pen­
sion to Mary E. l\Iacklin; to the Committee on Pensions. 

Also, a bill (H. R. 24529) granting an increase of pension to 
William E. l\f. Ours1er; to the Committee on Invalid Pensions. 

By .Mr. BARTLETT: A bill (H. R. 24530) granting a pen­
sion to Eli Thomas; to the Committee on Pensions. 

By Mr. BATHRICK: A bill (H. R. 24531) to correct the mili­
tary record of Benjamin F. Lovett; to the Committee on Mill­
tary Affairs. 

By Mr. BOWMAN: A bill (H. R. 24532) granting an increase 
of pension to Nathaniel Mead; to the Committee on Invalid 
Pensions. 

By Mr. BROUSSARD: A bill (H. R. 24533) for the relief of 
heirs of Joseph Melancon; to the Committee on War Claims. 

By .Mr. BURKE of Wisconsin: A bill (H. R. 24534) granting 
an increase of pension to Julius Kloehn; to the Committee on 
Invalid Pensions. 

By Mr. BYRNES of South Carolina: A bill (H. R. 24535) 
for the relief of the heirs of Dr. John W. Kirk, deceased; to the 
Committee on War Claims. 

By Mr. CALDER: A bill (H. R. 24536) granting an increase 
of pension to Dominick Dacy, alias Michael Conners; to the 
Committee on Invalid Pensions. 

Also, a bill (H. R. 24537) for the relief of Charles Wouters; 
to the Committee on Naval Affairs. 

By Mr. CARLIN: A bill (H. R. 24538) for the relief of James 
S. Garrison; to the Committee on War Claims. 

Also, a bill (H. R. 24539) for the relief of the estate of Wil­
liam Knight, deceased; to the Committee on War Claims. 

By Mr. CULLOP: A bill (H. R. 24540) granting an increase 
of pension to John T. Morgan; to the Committee on Invalid . 
Pensions. 

By Mr. CURRY: A bill (H. R. 24541) granting a pension to 
James W. Banks; to the Committee on Invalid Pensions. 

By l\Ir. DICKSON of Mississippi: A bill (H. R. 24542) grant­
ing pensions to the minor children of Capt. Devreaux Shields; 
to the Committee on Pensions. · 

By Mr. DYER: A bill (H." R. 24543) for the relief of John 
A. Wanless; to the Committee on Military Affairs. 

By l\fr. FIELDS: A bill (H. R. 24544) granting a pension to 
Mary Bradley ; to the Committee on Invalid Pensions. 

Also, a bill (H. R. 24545) granting an increase of pension to 
Andrew Gallagher; to the Committee on Invalid Pensions. 

Also, a bill (H. R. 24546) granting an increase of pension to 
William L. Duncan; to the Committee on Invalid Pensions. 

Also, a bill (H. R. 24547) granting an increase of pension to 
Benjamin Puckett; to the Committee on Invalid Pensions. 

Also, a bill (H. R. 24548) granting an increase of pension to 
William N. Perry; to the Committee on InYalid Pensions. 

By .!\fr. HA...."l\ILIN: A bill (H. R. 24549) granting a pension to 
Martha E. A. Ackerman; to the Committee on Pensions. 

By Mr. HOBSON: A bill (H. R. 24550) granting an increase 
of pension to Neil Hughes; to the Committee on Pensions. 

By Mr. LAFEAN: A bill (H. R. 24551) granting a pension to 
George Rodney Burt; to the Committee on Pensions. 

By Mr. LANGLEY: A bill (H. R. 24552) granting an in­
crea e of pension to John Breeding; to the Committee on In­
valid Pensions. 

By Mr. PALMER: A bill (H. R 24553) granting an increase 
of pension to Margaret Bunnell; to the Committee on Invalid 
Pensions. 

By .!\fr. PEPPER: A bill (H. R. 24554) granting a pension to 
Amanda Fisher; to the Committee on Invalid Pensions . 

• 
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By Mr. SULLOWAY: A bill (H. R. 24555) granting an in­

crease of pension to Edward W. Clough; to the Committee on 
Invalid Pensions. 

By l\Ir. TALBOTT of Maryland: A bill (H. R. 24556) grant­
ing an increase of pension to William H. Chenoweth ; to the 
Committee on Invalid Pensions. 

By Mr. TUTTLE: A bill (H. R. 24557) for the relief of Pa.y­
master Frederick G. Pyne, United States Navy; to the Commit­
tee on Claims. 

By 1\Ir. AIKEN of South Carolina: A bill (H .. R. 24559) 
granting a pension to James T. Cape; to the Colll.lllittee on In­
valid Pensions. 

By Mr. CARY: A bill (H. R. 24560) for the relief of the Mil­
waukee Structural Steel Co.; to the Committee on Claims. _ 

PETITIONS, ETC. 
Under clause 1 of Rule XXII, petitions and papers were laid 

on the Clerk's desk and referred as follows: 
By the SPEAKER (by request) : Petition of representatives 

of e'"ery Jewish society of Wilmington, Del., against passage of 
the Dillingham bill and all other bills containing educational 
test for immigrants; to the Committee on Immigration and 
Naturalization. 

Also (by request), resolutions of the mayor and the City 
Council of Los Angeles, Cal., relative to regulations of ocean 
steamers as to lifeboats and deck crews, etc.; to the Committee 
on the Merchant Marine and Fisheries. · 

By Mr. ALLEl"\J : Petitions of U. S. Grant and other· Sons of 
Veterans' camps and general memorial committee of Cincin­
nati, Ohio, relating to erection of monument to the late Gen. 
William Henry Harrison, President of the United States; to the 
Committee on the Library. 

Also," petition of Independen.t Order B'rith Abraham and 
B'rith Sholom, of Cincinnati, Ohio, protesting against bills re­
quiring literacy test for immigrants; to the Committee on Im­
migration and Natur~lization. 

By 1\Ir. AINEY: Resolutions of the Patriotic Order Sons of 
America, favoring passage of the Dillingham and other bills re­
stricting undesirable immigration; to the Committee on Immi­
gration and Naturalization. 

By Mr. BARNHART: Petition of citizens of Warsaw, Kos­
ciusko County, Ind., favoring passage of Kenyon-Sheppard inter­
state liquor bill; to the Committee on the Judiciary. 

By Mr. BARTLETT: Resolutions of Independent Order of 
B'nai B'rith, of Macon, Ga., against passage of bills containing 
educational test, etc., for immigrants; to th~ Committee on 
Immigration and Naturalization. 

By Mr. BROUSSARD : Papers to accompany bill for the re­
lief of estate of Joseph Me1ancon, of St. Martin Parish, La.; 
to the Committee on Claims. 

By Mr. BYRNES of South Carolina : Petitions of citizens of 
Fairfax, Barnwell, Allendale, Bamberg, Beaufort, and Den­
mark all in the State of South Carolina, favoring legislation 
to gi~e the Interstate Commerce Commission further power 
toward the regulation of express rates and express classifica­
tions; to the Committee on Interstate and Foreign Commerce. 

Also, petitions of citizens of Barnwe_n, Allendale, Fairfax, 
Bamberg, Beaufort, and Denmark, all m the State of South 
Carolina, protesting against any parcel-post system; to the 
Committee on the Post Office and Post Roads. 

By Mr. CALDER: Resolution of the Patriotic Order Sons of 
America and Daughters of Liberty, of Brooklyn, N. Y., favor­
ing passage of the Dillingham bill and other bills containing 
educational test for immigrants; to the Committee on Immi-
gration and Naturalization. ' · 
• By Mr. CANDLER: Petition of citizens of Mississippi favor­

ing passage of bill providing old-age pensions for deserving 
men and women OV'er 65 years of age; to the Committee on 
Pensions. 

By Mr. CARY : Petition of Charles R. Van Hise, president 
of the University of Wisconsin, favoring the Rockefeller founda­
tion; to the Committee on the Judiciary. 

By Mr. DANIEL A. DRISCOLL: Petition of the New York 
State Legislative Board, Brotherhood of Locomotive Engineers, 
Electric City Division, No. 382, favoring passage of t~e work­
men'.s compensation bill; to the Committee on the Judiciary. 

Also, petitions of Polish National Alliance No. 265, Polish 
Mechanics · No. 100, Azytelnis Pokka and St. Cassmiers Paigst, 
of Buffalo, N. Y., against pasrnge of the Dillingham bill and 
other bil1s containing educational test, etc., for immigrants; to 
the Committee on Immigration and Naturalization. 

By Mr. FITZGERALD : Petition of the Chamber of Com­
merce of the State of New York, relating to the promotion of 
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efficiency in the administration of the Federal Government; to 
the Committee on Appropriations. 

Also, petitions of the Civic Club of Carlisle, Pa., ai.i.d ~he 
Woman's Home Missionary Society of the Presbytery of Phila­
delphia, Pa., urging an appropriation of $105,000 ~or a pier at 
the Philadelphia immigrant station, Gloucester, N. J.; to the 
Committee on Appropriations. 

Also, petition of the Rochester Chamber of Commerce, favor­
ing passage of the 1-cent letter postage rate; to the Committee 
on the Post Office and Post Roads. 

Also, petitions of the Allied Committees Political Refugees De­
fense League of America, New York; the United Hebrew 
Trades, New · York; the Socialist Party, Branch No. 3, New 
York; citizens of Philadelphia, Pa.; and the United Polish So­
cieties, Brooklyn, N. Y., protesting against the passage of the 
Dillingham bill ( S. 3175) containing the literacy test; to the 
Committee on Immigration and Naturalization. 

Also, petition of the Sons of the Revolution in the State of 
New York, favoring passage of Senate bill 271, for publishing 
all archi"ves relating to the War of the Revolution; to the Com­
mittee on l\Iilitary Affairs. 

Also, petition of the National Civic Federation of Washington, 
D. C., favoring pas age of the workmen's compensation bill; to 
the Committee on the Judiciary. 

By Mr. FOSS : Petition of the First Russian Branch of the 
Socialist Party, of the city of Chicago, protesting against pa-s­
sage of the Root amendment to the immigration uill-any alien 
who conspires with others to overthrow a foreign government 
is liable to deportation; to the Committee on Immigration and 
Naturalization. 

By Mr. FOCHT: Petition of citizens of Middleburg, Pa., fa­
voring passage of the Kenyon-Sheppard liquor bill; to the 
Committee on the Judiciary. 

By Mr. FORNES: Petition of the Order of Railway Con­
ductors and Brotherhood of Railroad Trainmen, of Philadel­
phia, Pa., favoring passage of workmen's compensation bill; to 
the Committee on the Judiciary. 

Also, petition of a citizen of New York City, N. Y., against 
passage of the Oldfield bill, to amend the patent laws; to the 
Committee on Patents. 

By 1\Ir. FULLER : Petition of Isaac E. Lippincott, of Camden, 
N. J., favoring passage of House bill 1339, to grant increase of 
pensions to certain soldiers. who lost an arm or a leg in the 
Civil War; to the Committee on Invalid Pensions. 

Also, petition of the Illinois Manufacturers' Association, 
against legislation to amend patent laws; to the Committee on 
Patents. 

By Mr. GOLD FOGLE" Resolutions of Ostrolenka Lodge, No. 
206, Order B'rith Abraham; United Borisower Lodge, No. 598, 
Independent Order B'rith Abraham; Fortschutt Lodge, No. 207, 
Order B'rith Abra.ham, of New York City, N. Y.; Germ·an-Ameri­
can Alliance of Philadelphia, Pa. ; Allied Committee of the 
Political Refugee Defense League of America, of New York; 
Bernhard Baer Lodge, No. 27, Independent Order Ahawas Is- ' 
rael, of 1\cw York City; Repiner Lodge, No. 23, Order B'rith 
Abraham: Aha was Sho1em Anskey Pinsk; H. B. Lodge, No. 65, 
Independeut Order Aha was Israel; Juda Halewz Lodge, No. 204, 
Independent Order B'rith Abraham; Jessie Seligman Lodge, 
No. 103, Independent Order R'rith Abraham; Aaron Weiss 
Lodge, No. 244, Order B'rith Abraham; Orler Brotherhood 
Lodge, No. 2!Jl, Independent Order B'rith Abraham; Independ­
ent Minsker Lodge, No. 601, Independent Order B'rith Abraham ; 
Jehuda l\Iezobish Lodge, No. 393, Order B'rith Abraham; Sons 
of Judah Lodge, No. 438, Independent Order B'rith Abraham; 
Joseph Held Lodge, No. 527, Independent Order B'lith Abra­
ham· Kerdaner Association and American Progressive Lodge, 
No. 524 Independent Order B'rith Abraham; and Rozesishower 
Lodge, 'No. 521, of New York City, N. Y., against passage of 
Dillingham bill and amendments, restricting immigration; to 
the Committee on Immigration and Naturalization. : 

By Mr. GRIEST: Petition of the adjustment committee and 
Philadelphia (Pa.) Lodge, No. 511, Railroad Trainmen, · urging 
passage of the so-called workmen's compensation bill; to the 
Committee on the Judiciary. 

Also petition of citizens of Lancaster County, Pa., favoring 
passag~ of the Kenyon-Sheppard bill; to the Committee on the 
Judiciary. 

By Mr. HENRY of Connecticut: Resolutions of the Commis­
sion Merchants' Association of New Haven, Conn., against pas­
sage of certain parcel-post legislation; to the Committee on the 
Post Office and Post Roads. 

By l\Ir. HUGHES of New- Jersey: Resolutions of the Pat1iotic 
Order Sons .of America, favoring passage of the Dillingham and 
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other bills restricting immigration; to the Committee on Immi­
gration and Naturalization. 

By Mr. KAHN: Petition of Frederick ·Baruch, of San Fran­
cisco, Cal., against passage <>f anti-injunction bill which will 
legalize .boycott; to the Committee on the Judiciary. 

Also, petition of California Civic League, of San Francisco, 
Cal. favoring legislation to prevent such disasters as that of the 
Titdnic; to tlie Committee on the Merchant Marine and Fish­
eries. 

Also, petition of F. C. Drew, of San Francisco, Cal., fa~oring 
House bill 22589, to provide for purchase of a building for 
American embassy in the City of Mexico; to the Committee on 
Foreign Affairs. . 

Also, petition of the California Canneries Co., of San Fran­
cisco, Cal., favoring legislation to protect Mississippi Valley 
from floods; to the Committee on Rivers and Harbors. 

Also, petitions of the Labor Council of San Francisco, Cal., 
against em1)loyment of nonunion men by W. B. .Moses & Sons 
Co. ; to the Committee on Labor. 

By Mr. KORBLY: Petition of Benjamin Harrison Lodge, No. 
587, Independent Order B'rith Abraham, Indianapolis, Ind., pro­
testing against passage of the Dillingham bill (S. 3175) contain­
lng the literacy test for immigrants; to the Committee on Immi­
gration and Naturalization. 

By 1\Ir. LAFFERTY: Petition of John H. White and other 
citizens of Portland and The Dalles, Oreg., favoring the passage 
of the anti-Taylor system bills; to the Committee on the 
Judiciary. 

By Mr. LAFIDAN: Papers to accompany House bill 19165, 
granting increase of pension to Samuel M. Pitzer, of Benders­
ville, Adams -Oounty, Pa. ; to the Oommittee on Invalid Pensions. 

By Mr. LI:NDSAY: Resolutions of the Twenty-first Assembly 
Di trict Socialist Party, of Brooklyn, N. Y., against passage 
of Root amendment to immigration bill relative to deportation 
of aliens, etc., and of the Patriotic Order Sons of America, 
fa-roring passage of Dillingham bi11 for restricting undesirable 
immigration; to the Committee on Immigration and Naturaliza-
tion. 

Hy Mr. :MANN: Petition of the United Lithuanian Societies 
and Russian Branch of the Socialist Party, of Chicago, ill., 
acrniust passage of Root amendment to immigration bill for 
d~portati-0n of aliens, etc. ; to the Committee on Immigration 
and Naturalization. , 

Also petition of Square Deal Lodge, No. 752, Brotherhood of 
Railro~d "Trainmen, against passage of the employers' liability 
and workmen's <Compen ation aet; to the Committ-ee on the 
Judiciary. 

By Mr. McCOY: Resolutions of the Independent Order of 
King Solomon and J:ndependent Order B'rith .Abraham, Admiral 
Sampson . Lodge; No. 192, an~ . IndeJ?endent Order of ~g 
Solomon Jemelers Lodge, and citizens of Newark, N. J., agamst 
pa age 

1

of Dillingham -and other bills c?ntaining ed~atio~al 
test, etc., for immigrants; to the ·Committee on Immigration 
and Naturalization. 

Ey Mr. · MOORE of Pennsylvania : Petition of the Philadel-
pbia Stationers' Association, of Philadelphia, Pa., protesting 
against any change in the present patent laws; to the Com­
mittee on Patents. 

Also, petitions -0f Morris Haber Lodge, ~o. 7; Hyman Lodge, 
No. 75 · Marcus Jastrow Lodge, No. 152; Liberty Dodge, No. 12; 
Columbia Lodge No. 19; United ~finsker Lodge, No. 163; and 
Boruch Spinoza' Lodg~, No. 185, Independent Order B'rith 
Sholom Phi1adelphia, Pa.; of Rabbi Saehs Lodge, No. 46, Inde­
pendent Order Aha was Israel, Philadelphia, Pa.; of Samuel J. 
Randall Lodge, No. 8, Independent Order B'rith Sll:ol~m, 
Philadelphia, Pa., protesting against -passage ?f t~e D1llmg­
ham bill (S. 3175) containing literacy test for lJD.llllgrants; to 
the Oommittee on Immigration and Naturalization. 

Also, petition of the Patriotic. Order Sons of An;1e~·ica,. ifa vor­
ing passage of the Dillingham bill ( S. 3175), contaimng literacy 
te t for immigrants; to the Oommittee on Immigration and Nat-
nraliza tion. 

Also petitions of Baron De Hirsh Louge, No. 535, Independent 
Order 'B'rith Abraham; of Wachuowker Lodge, No. 85; First 
Berschader Lodge, No. 79; Washington Lodge, No. 48; Has 
Acarmel Lodge, No. -00 · Dr. A. R. Bickstein Lodge, No. 29; 
Harry Sacks Lodge, No. 57, and First Chotoneer Lodge, No. 80, 
Independent Order B'rith Sholom, all of .Philadelphia, Pa., pro­
testing against passage of the Dillingham bill (S. 3175~, con­
taining .the literacy test for immigrants; to the Committee on 
Immigration and Naturalization. 

By Mr. POST : Petition of the Patriotic Order Sons of Amer­
ica, Nationa1 Camp, favoring passage of the . Dillingham bill 
(S. 3175), containing literacy test for immigrants; to the Oom­
mittee on Immigration and Naturalization. 

By l\lr. REILLY: Petition of the Connecticut Merchants' As­
sociation, favoring passage of bill for 1-cent letter postage; to 
the Committee on the Post .Office and Post Roads. 

.Also, petition of Independent l\Iinsker Association, at New 
Haven, Conn., against passage of the Dillingham bill and other 
bills containing educational test, etc., for immigrants; to the 
Committee on Immigration and Naturalization. 

By Mr. SULZER: Petition of the Brotherhood of Railroad 
Trainmen, favoring passage of the workmen's compensation bill; 
to the Committee on the Judiciary. 

Also, petition of America's Organization of Automobilists, 
New York, favoring improvement of the highways; to the Com­
mittee on Agriculture. 

Also, petition of the Committee of Wholesale Grocers, New 
York, favoring reduction of duties on raw and refined sugars; to 
the Committee on Ways and Means. 

Also, petition of the Northwestern University School of Com­
merce, Chicago, Ill., favoring passage of bill providing an inter­
national commission to loe>k into the high cost of 1ivlng; to the 
Committee on Foreign Affairs. 

Also, _petition of E. A. M. Sweeney, of New York, vrotesting 
against passage of the Oldfield bill relative to aboli bing re­
stricted prices on goods ; to the Committee on Pa ten ts. . 

Also, petition of the Allied Printing Trades Council of New 
York, favoring pas age of the 1--cent postage rate; to the Com-
mittee on the Post Office and Post Roads. · 

Also, petition of Wm. H. Enhaug & ·son, Kew York, prote ting 
against passage of the Oldfield bill for prcn·entlng fixed prices 
on _patent goods; to the Committee on Patents. 

Also, petition of American Progresst·rn Lodge, No. 521, Inde­
pendent Order B'rith Abraham; Ba:ranower Lodge, No. 243, 
Independent Order B'rith Sholom ; Roeder Lodge, :ro. 24, Inde­
pendent Order B'rith Abraham; Isidore D. Doctorow; and 
Hyman Sherman, all of New Yo'rk, prote ting against pas age of 
the Dillingham bill ( S. 3175) containing the literacy test for im­
migrants; to the Committee on Immigration and Naturalization. 

By Mr. THAYER: Petition of Lithuanian residents of Worces­
ter, Mass., protesting .against pa age of Dillingham bill ( S. 
3175) containing literacy test for immigrants; to the Committee 
on Immigration and Naturalization. 

By Mr. TILSON: Petition of the Knight of Israel and the 
Independent Minsker Association, of New Haven, Conn., pro­
testing against passage of the Dillingham bill (S. 3175) con~ 
taining the literacy test for immigrants; to the Commlttee on 
Immigration .and Naturalization. 

Also, petition of the Central Labor Union of Meriden, Donn., 
favoring passage of the humanitarian bill (H. R. 16844); to the 
Committee on Interstate and Foreign Commerce. 

By Mr. TOWNSEND~ Petitions of Oldmoral Sampson Lodge, 
No. 192, Independent Order B'rith Abraham; of Grand Lodge, 
Independent Order of King Solomon; of Arnold Wei Lodo-e, 
No. 8; King Solomon Lodge, No. 1; Jeweler ' Lodge, Jo. 12; 
Brisk 'Dilita Lodge, Jo. 11; Ba:rueh A.bi Klausub Louge, No. 2; 
and Iron Bound Lodge, No. '15, Independent Order of King 
Solomon; and of Baron Rothschild Lodge, No. 105, Independent 
Order B'rith Abraham, all of Newark, N. J., prote tino- against 
passage of the Dillingham bill (.S. 3175) containing the literncy 
test for immigrants; to the Committee on Immfgration and 
Naturalization. 

By l\Ir. TUTTLE: Petitions of J\Iorri8town Lodge, No. 375, 
Independent Order B'rith Abraham, of .Morri town. N. J.; of 
the Grand Lodge, Independent Order of King Solomon, of New­
ark, N. J.; of the Allied Committees Political Defense League 
of America, New York; of the United Heb1·ew Trade\ New 
York; and of the United Hebrew Organization of New Jersey, 
protesting against pas age of the Dillingham bill ( S. 3175) , con­
taining .literacy test for immigrants; to the Committee on Immi­
gration and Naturalization. 

By Mr. UNDERHILL: Petition of citizens of thirty-seventh 
congressional district of the State of New York, praying for 
legislation that will give the Interstate Commerce Commi ·on 
power to regulate express rates; to the Committee on 'Interstate 
and Foreign Commerce. 

Also, petition of United States Grand Lodge, Order B'rith 
Abmham, of Elmira, N. Y., against passage of the Dillingham 
and other bills containing educational te t for immigrants; to 
the Committee on Immigration and Naturalization. 

Also petition -0f citizens of the thirty- eventh congre sional 
district of the State of New Yorl>:, opposing parcel-post legisla­
tion; to the Committee on the Post .Office and Po t Iload . 

By l\Ir. UTTER: Petition of United tates Grand ·Lodge, 
Order B'rith .Abraham, and Prondence City Lodge, No. 143, 
Providence, n .. I.., against ;passage <>f the Dillingham and other 
bills containing educational test, etc., for immigrants; to the 
Committee on Immigration and Naturalization. 



1912. CONGRESSlONAL RECORD-SENATE. 6475 
By l\fr. V ARE: Petitions of Liberty Lodge, No. 12; First 

Bershader Lodge, No. 79; Washington Lodge, No. 48; Dr. A. R. 
Bickstein Lodge, No. 28; Columbia Lodge, No. 19; Har Acarmel 
Lodge, No. 00; Star Beneficial Lodge, No. 112; Harry Sacks 
Lodge, No. 57; First Chatiner Lodge, No. 80; Sol Wederitz 
Lodge, No. D6; Louis Singer Lodge, No. 18; Ind. Preiaslower 
Lodge, No. 245; King Solomon Lodge, No. 101; Barne.h Spinoza 
Lodge, No. 143; Wach:newker Lodge, No. 85; Benjamin Franklin 
Lodge, No. 3S; Kanever Lodge; Benjamin Franklin Lodge, No. 
327; and Iloyal Lodge, No. 440, Independent Order B'rith Abra­
ham, of Philadelf1hia, Pa., against passage of the Dillingham 
and other bills containing educational test for immigrants; to 
the Committee on Immigration and Natl1ralization . . 

Also, petition of citizens of the State of Pennsylvania, fa"ror­
ing passage of House bill 22339 and Sen1ite bill 6172, against 
workmen being timed with a stop watch while at work; to the 
Committee on the Judiciary. 

By i\Ir. WILLIS: Petition of the Patriotic Sons of America, 
fayoring pass1ge of the Dillingham bill (S. 3175), containing 
the literacy test for immigrants; to the Committee on Immi­
gration and Naturalization. 

By l\lr. WILSON of New Yor-k: Resolution of Patriotic Order 
Sons of America, farnring passage of the Dillingham bill and 
other bills restricting immigration ; to the Committee on Immi­
gration and Naturalization. 

SENATE. 
WEDNESDAY, May 15, 191~. 

Prayer by the Chaplain, Ilev. Ulysses G. B. Pierce, D. D. 
The Journal of yesterday's proceedings was read and approved. 

FINDINGS OF THE COURT OF CLAIMS. 
The VICE PRESIDENT laid before the Senate the following 

communications from the aEsistant clerk of the Court of Claims, 
transmitting certified copies of the findings of fact and con­
clusions of law filed by the court in the following causes: 

John W. Alves v. United States ( S. Doc. No. 670) ; 
Virginia Lape, administratrix of the estate of Wentz Curtis 

Miller, v. United States (S. Doc. No. 669); 
Alexander Mackenzie v. United States (S. Doc. No. 668); and 
Henry L. Abbot v. United States (S. Doc. No. 667). 
The foregoing findings were, with the accompanying papers, 

referred to the Committee on Claims and ordered to be printed. 
MESSAGE FROM THE HOUSE. 

A message from the House of Representatfres, by J.C. South, 
its Chief Clerk, announced that the House had passed a bill 
(H. R. 23635) to amend an act entitled "An act to codify, re­
vise, and amend the laws relating to the judiciary," approved 
March 3, 1911, in which it requested the concurrence of the 
Senate. 

The message also announced that the House insists upon its 
amendment to the bill ( S. 5930) to extend the time for the com­
pletion of dams across the Sa\annah Rlrnr by authority granted 
to Twin City Power Co. by an act approved February 29, 1908; 
~grees to the conference asked for by the Senate on the dis­
agreeing Yotes of the two Houses thereon; and had appointed 
Mr. ADAMSON, Mr. RICHARDSON, and Mr. STEVENS of Minnesota 
managers at the conference on the part of tlle House. 

The message further returned to the Senate, in compliance 
with its request, the bill (H. R. 20840) to provide for defi­
ciencies in the fund for police and :firemen's pensions and relief 
in the District of Columbia. 

The message also announced that the House had agreed to 
the report of the committee of conference on the disagreeing 
votes of the two Houses on the amendments of the Senate to 
the bill (H. R. 19238) to amend section 90 of tl:le act entitled 
"An act to codify, revise, and amend the laws relating to the 
judiciary" approved March 3, i911, and for other purposes. 

ENROLLED BILLS SIG:"l'ED. 

The message also announced that the Speaker of the House 
had signed the following enrolled bill and joint resolution, and 
they were thereupon signed by the Yice President: 

S. 2224. An act to amend ".An act. to regulate the height of 
buildings in the District of Columbia," approved June 1, 1910; 
and 

H.J. Res. 3n. Joint resolution proposing an amendment to the 
Constitution, providing that Senators shall be elected by the 
people of the several States. 

PETITIONS AND MEMORIALS. 

The VICE PRESIDE~T presented· a telegram, in the nature 
of a petition, from the State Association of Postmasters of 
Colorado, praying for the enactment of legislation providing 

that free city delivery be extended to all second and third class 
post offices, which was referred to the Committee on Post 
Offices and Post Roads. 

He also presented a memorial of Ladies' Waist and Dress­
makers' Local Union No. 25, International Ladies' Garment 
Workers' Union, of New York, remonstrating against the adop­
tion of the so-called illiteracy-test amendment to the immigra­
tion law, which was ordered to lie on the table. 

He also presented a resolution adopted by the Chamber of 
Commerce of Philadelphia, Pa., favoring the enactment of legis­
lation providing for the protection of passengers on ocean-going 
vessels, which was referred to the Committee on Commerce. 

He also presented a resolution adopted by the General Con­
ference of the Methodist Episcopal Church of Minnesota, farnr­
ing the adoption of an amendment to the Constitution to pro­
hibit the manufacture, sale, and importation of intoxicating 
liquors, which was referred to the Committee on the Judiciary. 

Mr. ASHURST. I present a telegram in the nature of a 
petition in reference to Senate bill No. 1. I ask that the tele­
gram lie on the table and be printed in the RECORD. 

There being no objection, the telegram was ordered to lie on 
the table and to be printed in the RECORD, as follows: 

Hon. HENRY F. ASHURST, 
TVashington, D . 0.: 

PHOEXIX, ARIZ., May 10, 1912. 

Arizona Medical Association, at Bisbee, l\Iay 8, passed resolutions 
earnestly requesting you to lend every aid to the passage of Owen 
Senate bill No. 1 without malicious amendments, which will defeat its 
purpose. This association is composed of allopaths, homeopaths, and 
eclectics. Are unanimous in this respect. • 

w. WARNER WATKINS, Secretary. 

Mr. SUTHERLAND presented a petition of Salt Lake Lodge, 
No. 106, International .Association of Machinists, of Salt Lake 
City, Utah, praying for the enactment of legislation to regulate 
the method of directing the work of Government employees, 
which was referred to the Committee on Education and Labor. 

l\lr. GALLIKGER presented a petition of the Woman's .Aux­
iliary of St. Thomas's Church, of Hanover, N. H., praying for 
the enactment of legislation to provide medical and sanitary 
relief for the natives of Alaska, which was referred to the 
Committee on Territories. 

He also presented the memorial of Alfred L. Gilbert, of 
Berlin, N.. H., remonstrating. against the establishment of a 
department of public health, which was ordered to lie on the 
table. 

He also presented petitions of sundry citizens of the District 
of Columbia, praying for the enactment of legislation to main­
tain the preseut water rates in the District, which were re­
ferred to the Committee on the District of Columbia. 

He also presented resolutions adopted by the Georgetown 
Citizens' Association, of the Dish·ict of Columbia, favoring the 
enactment of legislation providing for the acquisition of certain 
land along the course of Rock Creek, which were ordered to 
lie on the table. 

1\Ir. CATRON presented u. memorial of the New 1\lexico Re­
tailers' Association, remonstrating against the establishment 
of a parcel-post system, which was referrell to the Committee 
on Post Offices and Post Roads. 

Mr. SMITH of South Carolina presented memorials of sun­
dry citizens of Florence, Darlington, and Hartsville, all in the 
State of South Carolina, remonstrating against the establish­
ment of a parcel-post system, which were referred to the Com­
mittee on Post Offices and Post Roads. 

l\Ir. NELSON presented a petition of members of the South­
western l\linnesota Medical Society, praying foi:._ the establish­
ment of ·a department of public health, which was ordered. to 
lie on the table. 

l\Ir. TOWNSEND presented a petition of Sanford Hunt Camp, 
No. 19, Department of Michigan, United Spanish War Vet­
erans, of Jackson, Mich., praying for the enactment of legis1u­
tion to pension widow and minor children of uny officer or 
enlisted man who served in the War 'iVith Spain or the Philip­
pine insurrection, which was referred to the Committee on 
Pensions. 

:\fr. SHIVELY presented a petition of the Trades and Labor 
Assembly of Logansport, Ind., praying for the enactment of 
legislation prohibiting fraud upon the public by requiring man­
ufacturers to place their own names upon manufactured arti­
cles, which was referred to the Committee on :Manufactures. 

l\fr. O'GORMAN presented a petition of the United Trades 
and Labor Council of Buffalo, N. Y., praying for the enactment 
of legislation providing for the protection of pas engers on 
ocean-going vessels, which was referred to the Committee on 
Commerce. 

He also presented a petition of l\Iajor Genernl George F. Elliott 
Camp, No. 84, Department of New York, United Spanish War 
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